United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


at 


Iy THE 


Rnited States Comt of Appeals 


For tHe District or Corumsia Crecuir 
No. 24,848 


Water Horm & Company, et al., 
Appellants, 


—=V,—— 


Currorp M. Harpry, et al., 
Appellees. 


ON APPEAL FROM AN ORDER AND JUDGMENT OF THE 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


« 


—_—_—_—_—_——_—_ 


Rosert E. Herzsrer 
Brooxstey Lanpav 
ALEXANDER E. BENNETT 
Irvin B. NatHan 
1229 Nineteenth St., N.W. 
Washington, D. C. 20036 
Attorneys for Appellants 


Arwotp & Porter 
Washington, D. C. 20036 


Dated: December 4, 1970 


TABLE OF CONTENTS 


Statement of the Issues Presented for Review 
References to Rulings 
Statement of the Case 


ARGUMENT 


I. The Statute Does Not Authorize the Creation 
of Protective Trade Barriers Designed to Im- 
prove the Competitive Position of Domestic 
Producers at the Expense of Imports .............--- 


. Under Section Se-1, the Secretary Has a Duty 


to Refrain From Automatically Applying to 
Imports Restrictions Which Are Based on 
Purely Domestic Considerations and Which 
Improve the Competitive Position of Domestic 
Producers at the Expense of Imports ........------- 


. The Secretary Has No Authority to Impose 
Restrictions on Tomatoes Without Affording 
the Notice and Hearing Required by the Stat- 


. The Secretary Has Violated the Due Process 
Clause of the Fifth Amendment and the Stat- 
ute by Abdicating to a Private Group of Florida 
Tomato Producers Critical Decision-Making 
Functions in the Regulation of the Importation 
of Tomatoes From Mexico 


PAGE 

V. The Statute, as Applied and by Its Terms, 
Violates Appellants’ Constitutional Right to 
Due Process of Law by Imposing Undue Eco- 
nomic Burdens and Denying Basic Procedural 
Rights Afforded Others Similarly Situated .... 


. The District Court Erred in Granting Sum- 
mary Judgment for Appellees When There 
Were Genuine Disputes as to Facts Material to 
Appellees’ Theory for Summary Judgment .... 


CONCLUSION -.nssnssceesssssensossestereensnssnnsnssnseneenannannsamenaenseessease sees 

Appexptx I 

ADDENDUM. [I -enseccceeoeeencseeseeenssenseenssenecensennnnsssnacensseenases 20000 29a, 
TasLe oF AUTHORITIES 


Cases: 


Aberdeen & Rockfish Railroad Co. v. U. S., 270 F. Supp. 
695 (ELD. La. 1967) --se-ccosecccccsseeecessscenssesenetesssnaserseassereats 5 


ALA. Schechter Poultry Corp. v. United States, 295 
T.S. 495 (1935) 

Association of Data Processing Service Organizations, 
Inc. v. Camp, 397 U.S. 150 (1970) 


Barlow v. Collins, 397 U.S. 159 (1970) 
Baxstrom v. Herold, 233 U.S. 107 (1966) 
*Blair v. Freeman, 125 US. App. D.C. 207, 370 F.2d 229 
(1966) 
Blumenthal v. Board of Medical Examiners, 57 Cal. 
24 228, 368 P.2d 101 (1962) 


* Cases chiefly relied upon are marked by asterisks. 


PAGE 


Bolton v. Harris, 130 U.S. App. D.C. 1, 395 F.2d 642 
(1968) 

*Brannan v. Stark, 342 U.S. 451 (1952) aff’g 87 US. 
App. D.C. 388, 185 F.2d 871 (1950) -.-.---..-seseceeeseeeseseeen 22, 47 

Carter v. Carter Coal Co., 298 U.S. 238 (1936) -.....-- 21, 46, 48 

Cotting v. Kansas City Stock Yards Co., 183 U.S. 79 
(1901) 

Curran v. Laird, 136 U.S. App. D.C. 280, 420 F.2d 122 


Dean Milk Co. v. City of Madison, 340 U.S. 349 
(1951) By) 

Eubank v. City of Richmond, 226 U.S. 137 (1912) -- 46 

F. S. Royster Guano Co. v. Virginia, 253 U.S. 412 
(1920) 

*Florida Lime & Avocado Growers, Inc. v. Paul, 373 
U.S. 132 (1963) -.n------o-eco-sc---nsscnsenecnscessenseeeenreeesensenen 20, 22, 23 


Group Health Insurance of New Jersey v. Howell, 40 
N.J. 436, 193 A.2d 103 (1963) 


Harper v. Virginia Board of Elections, 383 U.S. 663 
(1966) 

Hartford Steam Boiler Inspection & Insurance Co. v. 
Harrison, 301 U.S. 459 (1937) 


Isbrandtsen Co. v. U. S., 96 F. Supp. $83 (S.D.N-Y. 
1951) aff'd sub nom. by an equally divided court, 
Rederi v. Isbrandtsen Co., 342 U.S. 950 (1952) ........ 52, 55 


*Lehigh Valley Cooperative Farmers, Inc. v. United 
States, 370 U.S. 76 (1962)... 21, 22, 23, 52, 55 
Lewes Dairy, Inc. v. Freeman, 401 F.2d 308 (3d Cir. 
1968), cert. denied, 394 U.S. 929 (1969) 


PAGE 

Mayflower Farms, Inc. v. Ten Eyck, 297 U.S. 266 (1936) 53 

McLaughlin v. Florida, 379 U.S. 18+ (1964) 56 
Michigan Consolidated Gas Co. v. Federal Power Com- 
mission, 108 U.S. App. D.C. 409, 283 F.2d 204 

51, 52, 55 


Opp Cotton Mills, Inc. v. Administrator of the Wage 
and Hour Division of the Dept. of Labor, 312 U.S. 
126 (1941) 


Panama Refining Co. v. Ryan, 293 U.S. 388 (1935) 
Polar Ice Cream and Creamery Co. v. Andrews, 375 
U.S. 361 (1964) 


Remington Arms Co., Inc. v. G.E.M. of St. Louis, Inc., 
257 Minn. 362, 102 N.W.2d 528 (1960) 
Rimaldi v. Yeager, 384 U.S. 305 (1966) 


Shapiro v. Thompson, 394 U.S. 618 (1969) - 

Snowden v. Hughes, 321 U.S. 1 (1944) 

Sunday Lake Iron Co. v. Township of Wakefield, 247 
U.S. 350 (1918) 

Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 


Tot v. United States, 319 U.S. 463 (1943) 


United States v. Guy W. Capps, Inc., 204 F.2d 655 
(4th Cir. 1953), aff'd, 348 U.S. 296 (1955) 

United States v. Rock Royal Cooperative, Inc., 307 
U.S. 523 (1929) 


*Yick Wo v. Hopkins, 118 U.S. 356 (1886) 
Zuber v. Allen, 396 U.S. 168 (1969) 


United States Constitution: 
Amendment V__ .............:::s:seeesseee-= 2, 4, 45, 52, 


Statutes and Treaties: 


Agricultural Marketing Agreement Act of 1937, 
7 U.S.C. 601 et seq. 


Agricultural Adjustment Act of 1935 
§22, 7 U.S.C. §624 ..3, 16, 17, 18, 26, 27, 28, 29, 31, 32 


19 U.S.C. §1336 

19 U.S.C. §1337 

19) US: Co $186 2) ener rve rere neeeereeereneweneee 
19 U.S.C. §1901 — 

19 U.S.C. §1881 


General Agreement on Tariffs and Trade, 61 Stat. 
ING) (RE 0) 29, 30, 31, 32 


Regulations: 


20 Fed. Reg. 3760 (1955) 
35 Fed. Reg. 105 


PAGE 
Congressional Materials: 
Hearings Before the Senate Comm. on Agriculture 
and Forestry, 83d Cong., 1st Sess. (1954) ......----- 24, 25 
100 Cong. Rec. 13.880 (Aug. 10, 1954) 
115 Cong. Rec. H 10978 (Daily ed. November 18, 


Miscellaneous: 


A Foreign Economic Policy for the 1970's, Joint 
Economie Committee, lst Cong., 1st Sess., 109 


GATT, 3d Supp. BISD 32 (1955) 

Jackson, The General Agreement on Tariffs and 
Trade in United States Domestic Law, 66 Mich. 
L. Rev. 249 (1967) 


Metzger, Law of International Trade, Documents 
and Readings 17, 32 


Note, 67 Harv. L. Rev. 1398 (1954) 

Presidential Proclamation No. 2761A (Dee. 16, 1947) 29 

Selected Provisions of the Tariff and Trade Laws of 
the United States, Comm. on Ways and Means, 
90th Cong., 2d Sess., June 4, 1968 

U.S. Dept. of Agriculture, Agricultural Marketing 
Service, P.A. 506, ABC’s of Federal Marketing 
Orders and Agreements for Fruits and Vegetables 
(June 1962) 

U.S. Dept. of Agriculture, Supplying U.S. Markets 
with Fresh Winter Produce, Agriculture Economic 
Report No. 154 (1969) 

U.S. Dept. of Commerce, International Commerce 
10-11 (Sept. 23, 1963) 


STATEMENT OF THE ISSUES PRESENTED 
FOR REVIEW 


I-(A). Whether Sections 8c and 8e-1 of the Agricultural 
Marketing Agreement Act of 1937 empower the Secretary 
of Agriculture to create protective trade barriers designed 
to improve the competitive position of domestic producers 
at the expense of imports. 


I-(B). Whether Section 8e-1 of the Agricultural Mar- 
keting Agreement Act of 1937 empowers the Secretary of 
Agriculture to adopt restrictions applicable to imported 
tomatoes that are designed solely to reduce quantities of 
tomatoes. 


II. Whether under Section 8e-1 of the Agricultural Mar- 
keting Agreement Act of 1937 the Secretary of Agriculture 
has a duty to fashion different, though comparable, mar- 
keting restrictions for imports when (a) the domestic mar- 
keting restrictions contain special distinctions that are 
based exclusively on local domestic conditions and (b) 
the application of such domestic marketing restrictions 
to imports would materially impair the competitive posi- 
tion of imports. 


III. Whether the Secretary of Agriculture may impose 
restrictions on domestically produced and imported toma- 
toes without observing the notice and hearing provisions 
of Sections 8¢(3), (4) and (17) of the Agricultural Mar- 
keting Agreement Act of 1937. 


IV. Whether, consistently with the Due Process Clause 
of the Fifth Amendment and the Agricultural Marketing 
Agreement Act of 1937, the Secretary of Agriculture may 


viii 


abdicate to a private group of Florida tomato producers 
critical decision-making functions with respect to restric- 
tions that will apply to tomatoes imported by competitors 
of such Florida producers. 


V. Whether Sections Se and Se-1 of the Agricultural 
Marketing Agreement Act of 1937, as applied and by their 
terms, violate appellants’ constitutional right to due proc- 
ess of law by imposing undue economic burdens and deny- 
ing basic procedural rights afforded others similarly 
situated. 


VIL Whether it was proper for the District Court to 
grant summary judgment for appellees when there were 
genuine disputes as to facts material to appellees’ theory 
for summary judgment. 


An aspect of this case was previously before this Court 
on an application for writ of mandamus to compel the dis- 
trict judge to certify to the Chief Judge of the Circuit 
that a three-judge court should be designated to hear the 
case. On such application, the case was styled Walter 
Holm & Company et al. v. Honorable John J. Sirica, No. 
24277. 
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This is an appeal from an order and judgment of the 
district court (a) granting defendants’ motion for summary 
judgment and (b) denying plaintiffs’ motion for pre- 
liminary injunction and plaintiffs’ motion for summary 
judgment. The opinion of the district court, as amended, 
is set out in the printed appendix, pp. 262-265.: The 
opinion was filed on October 22, 1970, and was amended 
by order filed November 4, 1970. Judgment (A 265-66) was 
entered on November 6, 1970. 


1 References to the printed appendix in this brief are herein- 
after in the form “(A... )”. 
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In addition, the district court entered an order (A 10) 
on May 19, 1970, denying plaintiffs’ motion for convocation 
of a three-judge court to hear plaintiffs’ request for an in- 
junction against the operation, enforcement and execution 
of certain provisions of the Agricultural Marketing Agree- 
ment Act of 1937, as repugnant to the Due Process Clause 
of the Fifth Amendment. 


Statement of the Case 


A. Nature of the Case. 


This case involves the legality of a major international 
trade barrier against tomatoes—a principal export from 
Mexico to the United States. The trade barrier has been 
imposed by officials of the Department of Agriculture— 
defendants in the court below—on the recommendation of 
a group of Florida tomato growers, through misapplication 
of a statute designed solely to encourage self-regulation 
by local groups of domestic farmers. 


Until the trade barrier was imposed, during the past 
winter season, imports from Mexico were supplying ap- 
proximately 70 per cent of the tomatoes being consumed 
in the United States. When the trade barrier was imposed, 
this share fell precipitously—declining to 24 per cent in a 
few weeks. 


The only beneficiaries of these losses were a small num- 
ber of tomato growers represented by the Florida Tomato 
Committee. Consumers did not benefit. Indeed, their inter- 
ests suffered, since the barrier had the effect of eliminat- 
ing high-grade tomatoes from Mexico of a particular size 
in favor of lower-grade tomatoes from Florida of the same 
size as the eliminated imports. 
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The restriction creating the trade barrier was designed 
by the Florida Tomato Committee, and both that Commit- 
tee and the defendant Agriculture Department officials 
were aware of the fact that the restriction would inflict 
enormous losses on importers of tomatoes from Mexico, to 
the advantage of Florida growers. 


Appellants, plaintiffs in the court below, seek declaratory 
and injunctive relief establishing that imposition of such 
protective trade barriers by defendant Agriculture Depart- 
ment officials exceeds the limited authority conferred upon 
them by Sections 8¢ and 8e-1 of the Agricultural Marketing 
Agreement Act of 1937.? Appellants also seek a declaration 
that the defendant Agriculture Department officials, in 
promulgating restrictions on the grade, size, quality or 
maturity of tomatoes, must observe each of the protections 
written into the statute, including notice and hearing, and 
must exercise their independent judgment, rather than 
blindly accept the judgment of the Florida Tomato Com- 
mittee, on all aspects of any such restriction. Finally, 
appellants seek a declaration that, if the Agricultural 
Marketing Agreement Act of 1937 is interpreted and 
applied as defendant Agriculture Department officials 
have done, such Act violates appellants’ constitutional right 
to due process of law by imposing on them undue economic 
burdens and denying them basic procedural rights afforded 
others similarly situated. 


B. Proceedings in the Court Below. 


Appellants represent United States-citizen importers 
who import virtually all of the tomatoes imported from 


1Sections 8e and Se-1 of the Agricultural Marketing Agree- 
ment Act of 1937, 7 U.S.C. §§ 608e, 608e-1, are reproduced in 
Addendum I to this brief. The provisions of Section 22 of the 
Agricultural Adjustment Act of 1935, as amended, 7 U.S.C. § 624, 
are also reproduced in Addendum I hereto. 
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Mexico into the United States. They brought this action 
on May 1, 1970, following imposition a few days earlier of 
certain restrictions of the kinds challenged in the case. 
Plaintiffs alleged in their verified complaint and in an 
accompanying affidavit that the restrictions in question 
would eliminate approximately 30 per cent of the tomatoes 
they had been importing into the United States and that the 
elimination of this quantity of tomatoes would cause them 
lost sales of approximately $150,000 per day.’ Plaintiffs 
sought a temporary restraining order against these restric- 
tions: which was denied by Judge Sirica, to whom the case 
was assigned for all purposes in the district court. 


2(A 25); Affidavit of Walter O. Holm, Jr., filed May 1, 
1970, pp. 2-3. References to this affidavit, as well as to other 
afidavits and depositions, including exhibits thereto, in this brief 
are to materials filed in the district court, which are a part of 
the record on this appeal. 


2The specific restrictions in effect when the complaint was 
brought were withdrawn in June 1970, following the end of the 
winter tomato season. There nevertheless remains a live dispute 
between the parties, since defendants continue to maintain that 
their activities challenged by plaintiffs are lawful and may be 
repeated. Indeed, there are positive indications that defendants 
will impose similar restrictions during the coming winter season, 
between December and June, which is just beginning as this brief 
is filed. See pages 45 to 49 and 51 to 53 of transcript of meeting 
of the Florida Tomato Committee on September 21, 1970, which 
is a ‘A to the Affidavit of Stephen P. Kanar, filed October 
6, 1970. 


2 Shortly after the complaint was filed, plaintiffs filed a motion 
for designation of 2 three-judge court to consider certain con- 
stitutional issues raised by the complaint, because these issues in- 
volved a request for an injunction against the operation, enforce- 
ment and execution of certain provisions of the Agricultural 
Marketing Agreement Act of 1937, as repugnant to the Due Proc- 
ess Clause of the Fifth Amendment of the Constitution. The 
request for designation of 'a three-judge court was denied by 
Judge Sirica, by order filed on May 19, 1970. (A 10). In 
connection with the denial of plaintiffs’ request for a three-judge 
court, plaintiffs filed on May 28, 1970, an application to this 
Court for a writ of mandamus to compel the District Judge to 
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Following the taking of depositions and other discovery, 
the action came before Judge Sirica for hearing on October 
7, 1970, on plaintiffs’ motion for preliminary injunction and 
motion for summary judgment, along with a motion to 
dismiss and motion for summary judgment filed by defen- 
dants. 


The district court’s opinion was filed on October 22, 1970. 
As later amended, this opinion merely summarized what, 
in the district judge’s view, were the issues in the case. 
and, in a single conclusory paragraph dealing with the 
motions for summary judgment, stated that the court “has 
concluded that there are no material issues of fact, that 
the statutes involved are constitutional, and that the Sec- 
retary of Agriculture was legally empowered to act as 
he did in issuing the contested regulations.” (A 265). The 
court then granted defendants’ motion for summary judg- 
ment, denied their motion to dismiss and denied plaintiffs’ 
motion for summary judgment and motion for preliminary 
injunction. (Id.). The court’s opinion did not contain 
any analysis of the legal issues and did not state what facts 
were thought material to the disposition of the case made 
by the court. 


Following entry of judgment, plaintiffs’ notice of appeal 
to this Court was filed on November 12, 1970. (A 266-67). 


C. The Discriminatory Effect of the Restrictions in Question, 


Tomatoes grown in Florida and in Mexico are grown 
from the same seeds and are botanically alike. (A 119, 
233-34). Tomatoes imported from Mexico into the United 


certify the matter to the Chief Judge of the Circuit for the desig- 
nation of a three-judge court. This application (No, 24277 in this 
Court) was denied by order of this Court filed on July 15, 1970. 
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States are also rated and graded by the same standards as 
Florida tomatoes with respect to grade, size and quality. 


However, there is a difference in color between most 
tomatoes imported from Mexico and most tomatoes grown 
in Florida. Exploiting this difference in color, the Florida 
Tomato Committee and the defendant Agriculture Depart- 
ment officials have applied restrictions on minimum sizes 
that effectively require Mexican tomatoes reaching Amer- 
ican markets to be larger than Florida tomatoes, regardless 
of grade or quality. 


Virtually all tomatoes imported from Mexico are of a 
color classification other than “green” when they are in- 
spected as they cross the border, i.e., they show some degree 
of pinkness on the skin of the tomato. At the same time, 
nearly all Florida-grown tomatoes are classified as “green” 
when they are inspected at packinghonses near fields where 
they are grown.’ By designing a more stringent size 
standard applicable to pink tomatoes—which comprise 
virtually all of the tomatoes from Mexico—than the one 
applicable to green tomatoes, the Florida Tomato Commit- 
tee has devised restrictions which have an enormously 
more drastic effect in reducing imports from Mexico than 
in reducing shipments of Florida-grown tomatoes. 


Specifically, in the past two winter seasons the defendant 
Agriculture Department officials have adopted restrictions 
that have required “green” tomatoes to be one size (over 


* Approximately 96 per cent of the tomatoes imported from 
Mexico are of a color classification other than “green” when in- 
(A 119-20, 233-34). According to defendants, approxi- 
mately 83 per cent of Florida-grown tomatoes are “green” when 
inspected. See defendants’ memorandum in support of motions in 
the district court, filed September 23, 1970, p. 48, where defendants 
noted that 17 per cent of the Florida tomato crop last winter 
was vine-ripe, 1.¢., non-green in the context in which defendants 
used the term. (See also A 191-92, 258). 
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2-9/32 inches in diameter) and require tomatoes of a color 
classification other than “green” to be a larger size (over 
2-17/32 inches, or 4% inch larger). The effect of these 
restrictions was to require tomatoes imported from Mexico 
—almost all of which are of a color classification other than 
“cereen”—to be larger than Florida-grown tomatoes, regard- 
less of quality. Since it is not feasible for importers 
to adjust to the formula by bringing their tomatoes in as 
“greens” (A 222-24), the drastic effect on imports of such 
restrictions cannot be mitigated by appellants. 


When applied, this discriminatory size requirement has 
an extremely adverse effect on the volume of business per- 
formed by appellants, who during the winter season are 
the only significant competitors of the Florida producers. 
When this discriminatory restriction was applied to toma- 
toes effective on April 27, 1970, its immediate effect was 
to eliminate 30 per cent of appellants’ business. In dollar 
value, appellants lost sales of approximately $150,000 per 
day. At the same time, their Florida competitors—to whom 
the restrictions also applied in a superficially even-handed 
way—were losing a much smaller proportion of their sales, 
accounting for lost sales of only approximately $20,000 per 
day. (A 198-201; see A 260). 


Moreover, the size restrictions causing these results— 
which are admittedly designed to reduce quantities of 
tomatoes—have worked to exclude high-quality tomatoes 
from Mexico in favor of low-quality tomatoes from Florida 
of the same size. While importers have been barred from 
selling a pink tomato of highest quality, U.S. Grade No. 1, 


simply because it was a particular size, Florida growers 
have been permitted to sell their “green” tomatoes of that 
same size that were of inferior quality, down to and inelud- 
ing Grade U.S. No. 3. 
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The extraordinary competitive effect of the discrimina- 
tory size restrictions is reflected in a total reversal of the 
relative market positions of importers from Mexico and 
Florida growers. On April 27, 1970, when the restrictions 
last became effective, imports had been supplying approxi- 
mately 70 per cent of the tomatoes being consumed in the 
United States, with Florida supplying the remainder. The 
effects of the restriction on this market share were these 
(A 203: see A 261): 


April 24 
May 1 (Restriction effective 


Thus, the application of this discriminatory size restric- 
tion reduced the market share of importers to approxi- 
mately one-third of what it had been in the absence of such 
restrictions, and the beneficiaries of this reduction were 
Florida producers—the only competitors of importers from 
Mexico in the winter tomato market—who had recom- 
mended the restrictions. 


D. The Regulatory Scheme for Adopting Tomato Restrictions. 


The restrictions in question have been adopted by de- 
fendant Agriculture Department officials pursuant to Sec- 
tions Se and Se-1 of the Agricultural Marketing Agreement 
Act of 1937, 7 U.S.C. §§ 608¢, 608e-1. 


Under Section Se of the Act, the Secretary of Agricul- 
ture is empowered to adopt orders restricting the “grade, 
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size or quality” or the “quantity” of certain agricultural 
commodities, including tomatoes. 7 U.S.C. § 608¢(6) (A). 
Under Section Sec, such restrictions apply only to domes- 
tie production of agricultural commodities and only within 
local areas delineated by the Secretary pursuant to pro- 
cedures set forth in the statute. 7 U.S.C. § 60S¢(11). There 
are notice and hearing provisions for the issuance of 
orders and amendments to orders. 7 U.S.C. § 608e(3), (4), 
(17). 


Under Section Se-1 of the Act, which was added in 1954, 
the Secretary of Agriculture is empowered to apply to cer- 
tain imported agricultural commodities, including toma- 
toes, orders restricting the “grade, size, quality or matur- 
ity” of such commodities, whenever there is in effect a 
domestie marketing order applying such restrictions to 
such commodities being produced in the United States. 


Domestic marketing orders restricting quantities are not 
applicable to imports under Section Se-1. All restrictions 
on grade, size or quality of Florida tomatoes adopted by 
the Secretary have been applied automatically to imported 
tomatoes from Mexico. 


Acting pursuant to Section Se of the Act. the Secretary 
of Agriculture has established a Florida Tomato Com- 
mittee, composed of 12 tomato producers in Florida nomi- 
nated by the tomato industry in Florida. The order es- 
tablishing the Committee (7 C.F.R. Part 966) says that 
the Committee may make recommendations to the Secre- 
tary of Agriculture for “regulations.” 7 C.F.R. § 966.51. 
The order also says that the Secretary may. on the basis 
of such recommendations, issue “regulations” limiting the 
handling of tomatoes by “grade, size or quality” applicable 
within the “production area,” i.c., Florida. 7 C.F.R. 
§ 966.52. There was a hearing, in 1955, on the order es- 
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tablishing the Florida Tomato Committee, but specific re- 
strictions on the grade, size or quality of tomatoes—in- 
eluding the size restrictions at issue here—are adopted 
without hearing, as “regulations” rather than as “orders,” 
which may be issued only after hearing. 


E. The Discriminatory Purpose of the Restrictions in Question. 


Although the Florida Tomato Committee—the initiator 
of tomato restrictions—was originally established in 1955, 
it was not until the 196S-1969 winter season that it con- 
ceived the idea of recommending restrictions applying dif- 
ferent minimum sizes to “green” tomatoes than to “all 
other” tomatoes. This followed steady increases in the 
volume of imports of winter tomatoes during the 1960’s 
(A 215), which Florida growers, who otherwise had a 
monopoly on supplies of winter tomatoes, viewed with 
alarm. Indeed, the Committee, which was inactive between 
1959 and 1968, was reactivated in large measure as a 
means of coping with increasing competition from imports 
from Mexico. (A 58; see A 66). 


As originally conceived, in 1955, the Florida Tomato 
Committee was designed to make recommendations to the 
Secretary of Agriculture for restrictions on quality and 
maturity to be applied to hold off-grade, poor quality and 
small-sized tomatoes from the market during periods when 
prices were low. (A 137-38; see also 20 Fed. Reg. 3760 at 
3762). In its early years, the only restrictions that the 
Florida Tomato Committee advanced were minimum 
requirements for quality.’ 


However, since the Florida Tomato Committee resumed 
activity, beginning at the start of the 1968-1969 winter 


2 See transcript of deposition of Louis F. Rauth, filed August 26, 
1970, p. 93. 
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tomato season, it has no longer focused its deliberations 
on the need for restrictions against off-grade and poor 
quality tomatoes. Its overriding concern, as the actions 
of the Committee have consistently reflected, has related 
to the control of quantities of tomatoes.’ 


The Committee has not attempted to control quantities 
through grade or quality restrictions. (See A 45). The Com- 
mittee is aware that a restriction on quality or grade would 
not significantly reduce the volume of imports of tomatoes 
from Mexico. For economic reasons, including tariffs and 
additional transportation costs, it is not feasible for Mexico 
to export low-grade tomatoes to the United States. Mexico 
exports only high-quality tomatoes which satisfy Grade 
U.S. No. 1, or which are primarily of Grade U.S. No. 12 
(A 220-22). Hence, a grade or quality restriction would 
not reduce the quantity of imports from Mexico. 


Thus, in its effort to reduce the total quantity of to- 
matoes on the market, the Florida Tomato Committee has 
concentrated its attention on restrictions which exclude 


+The defendants do not dispute the fact that reducing quan- 
tities of tomatoes is the objective of the size restrictions at issue 
sought by the Florida Tomato Committee. Thus, for example, 
they note that the Committee “attempts to develop a regulation . . . 
which would result in withholding from market a sufficient quan- 
tity of tomatoes so as to put the total supply and market demand in 
an equilibrium that would result in a favorable price to the grower.” 
Defendants’ memorandum in support of motions, filed September 
23, 1970, p. 45. (Emphasis added.) They also say that “the size 
restrictions are made more restrictive in order to reduce the total 
volume from both Florida and Mexico to the appropriate level. . ..” 
Id., p. 51. (Emphasis added.) 


? At the same time, a relatively small percentage of Florida- 
grown tomatoes, 20 per cent or so, qualify for Grade U.S. No. 1. 
(See Ex. PL-120, p. 1 attached to transcript of deposition of 
John S. Peters, filed July 30, 1970). Accordingly, a restriction 
against shipment of tomatoes of Grade U.S. No. 3 or of Grade 
U.S. No. 2 or less might have a significant effect on quantities of 
tomatoes, but it would only affect tomatoes shipped from Florida. 
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tomatoes below certain specified sizes. And in framing 
size restrictions—restrictions that the Secretary applies 
not only to Florida producers but also to handlers of 
tomatoes from Mexico who have no voice on the Florida 


Tomato Committee—the Committee’s purpose is to gain 
a competitive advantage for Florida producers at the ex- 
pense of imports. Consider the following uncontradicted 
statements by prominent and influential members of the 
Florida Tomato Committee. made during deliberations on 
recommendations to be made to the defendant Agriculture 
Department officials for restrictions on tomatoes: 


—Committee Chairman Buford W. Council: 


“[S]ince Mexico is putting in 75% of the tomatoes 
and since they’ve put only No. 1s in, a grade regula- 
tion wouldn’t stop one single car coming across the 
Border.” (A 148). 


—Panul J. DiMare, an influential alternate and later 
member of the Committee: 


“J think we are throwing too many restrictions on 
ourselves. We are trying to limit Mexico; we are not 
trying to limit ourselves.” (A 155). 

a * fd * °. 

“Well, the thing we are looking at will be of help 
to the Florida growers. It will eliminate our competi- 
tion. and that’s what we’re trying to do. Let’s face it. 
We're trying to eliminate our competition. ... We 
are mainly eliminating it out of Mexico.” (A 156). 


—Louis F. Rauth, former Chairman of the Florida To- 
mato Committee and since 1968 a member of its Executive 
Committee: 

“Let this [stiff regulation stay] in, this marketing 
order for a couple of weeks, so they [the Mexicans] 
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can get a taste of what we really can do with a market- 
ing order.” (A 152). 


—Harold E. Willis, Chairman of the Committee’s Mar- 
keting Subcommittee, which originates recommendations 
for restrictions: 


“The reason behind it [the regulation] is that we 
can cut a lot of Mexican tomatoes. . . . Let’s face it, 
we are trying to cut out more of the Mexicans than 
we are of ourselves.” (A 164). 


F. The Department of Agriculture’s Position on the 
Motivation of the Florida Tomato Committee. 


The Department of Agriculture’s position, as stated in 
the court below, is that it is irrelevant that the motivation 
of the members of the Florida Tomato Committee may be 
to discriminate against imports from Mexico. The Agri- 


culture Department says that it is the Secretary of Agri- 
culture who issues the restrictions in question and the 
wrongful purposes of the Florida Tomato Committee can- 
not be attributed to him. 


At the same time, the Agriculture Department concedes 
that the discriminatory design of the restrictions—that is, 
the difference in treatment between “green” tomatoes and 
other tomatoes—is the work of the Florida Tomato Com- 
mittee and that the Secretary of Agriculture did not exer- 
cise—and indeed is not in a position to exercise—any in- 
dependent judgment on whether there is justification for 
such differences in treatment. 


The Committee’s purported justification for restrictions 
which impose different minimum sizes for “green” tomatoes 
than for “all other” tomatoes—which defendants uncriti- 
cally adopt—is that such a distinction is necessary to 
“equalize the burden” between an asserted “vine Tipe seg- 
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ment” of the Florida industry and a “green segment” of 
the Florida industry. This theory assumes that “vine ripe” 
tomatoes—that is. tomatoes showing some color on their 
skin at the time of inspection (A 70)—are larger in size 
than are “green” tomatoes. It also assumes that some pro- 
@ucers in Florida are growers of “vine ripe” tomatoes and 
some are growers of “green” tomatoes. On these assump- 
tions, the theory is that the different size restriction on 
“green” and “all other” tomatoes will eliminate the same 
proportion of “green” tomatoes as of “all other” (presum- 
ably “vine ripe”) tomatoes and thus “equalize the burden” 
between “green” growers and “vine ripe” growers. 


This theory is demonstrably incorrect as applied to size 
restrictions actually recommended by the Committee and 
imposed by the Department of Agriculture. An analysis of 
the data on tomato shipments collected and used by the 
Florida Tomato Committee establishes that the size dis- 
tinctions between “green” tomatoes and “all other” toma- 
toes actually imposed have not eliminated anything like 
an equivalent percentage of “sreen” and “vine ripe” to- 
matoes. (A 185-87). Hence, they would not “equalize the 
burden.” Moreover, there is a total absence of any pres- 
ent-day justification for the theory that there are recog- 
nizable “green” and “vine ripe” segments in Florida.? To- 
day all Florida growers harvest both green and vine-ripe 


: Defendants in the court below did not seriously dispute this 
analysis. Nor did they consider it necessary to their theory for 
summary judgment to show that a factual justification for equal- 
izing the burden in fact existed. (See A 111-13). Their theory for 
summary judgment, which the district court accepted, was that 
the Department of Agriculture is entitled to rely on the Florida 
Tomato Committee to determine whether the “burden” is equalized, 
regardless whether it is right or wrong and regardless of the fact 
that this determination vitally affects appellants’ business. 


2 This is quite apart from the fact that, even if there were two 
“segments” of the Florida industry, the principal incentive of 
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tomatoes, and every acre of Florida production involves 
both green and vine-ripe tomatoes. (A 38, 45, 97-98). 


The Agriculture Department concedes that it relies on 
the Florida Tomato Committee to determine that particu- 
lar size distinctions are supported by the facts. (A 70-72). 
Indeed, it admits to having “no knowledge of the total 
production grown in Florida . . . with regard to the per- 
centage of ‘green’ versus ‘other than green’ tomatoes.” 
(A 78). In the court below, counsel for defendants stated, 
with respect to the equalizing-the-burden theory for im- 
posing discriminatory size restrictions: 


“It is very difficult, like I said before, for the sec- 
retary to actually determine the extent of the equali- 
zation. He just can’t do it. He has to take the word 
of the Florida Tomato Committee.” (A 244a). 


ARGUMENT 


L 


The Statute Does Not Authorize the Creation of Pro- 
tective Trade Barriers Designed to Improve the Competi- 
tive Position of Domestic Producers at the Expense of 
Imports. 


The discriminatory size restrictions create a protective 
trade barrier—a barrier that has the effect (and indeed 
the purpose) of improving significantly the competitive 
position of Florida tomato producers at the expense of 
tomato imports. We submit that it is a perversion of 
Congressional intention for the Department of Agriculture 
to apply Sections Se and Se-1 of the Agricultural Marketing 


both segments in designing restrictions would be to stop imports— 
which have been supplying more than 50 per cent of the market; 
the principal incentive would not be to “equalize the burden” 
between the Florida segments. 
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Agreement Act of 1937 to impose such trade barriers, for 
these main reasons: 


. 


1. Section Se merely authorizes local agricultural self- 
help programs, and neither it nor Section Se-1 was ever 
meant to authorize restrictions on outside suppliers that 
serve to shift the market from the outside suppliers to the 
participants in a self-help program. 


2. Congress has provided in Section 22 of the Agricul- 
tural Adjustment Act of 1937, 7 U.S.C. § 624, the exclusive 
procedure, including Presidential decision-making, for the 
establishment of protective trade barriers against agri- 
cultural imports. Section 22—which is designed to in- 
sure that protective trade barriers are established only 
after the President. with the advice of competent agencies 
of Government, has given full consideration to the foreign 
policy implications of such action—is blatantly cireum- 
vented by the interpretation given Sections Se and 8e-1 by 
defendant Agriculture Department officials. 


3. The Agriculture Department’s interpretation of Sec- 
tions Sc and Se-1 brings the statute into conflict with inter- 
national obligations of the United States under the General 
Agreement on Tariff and Trade ( “GATT”), and domestic 
statutes which involve that agreement. 


Sections Sc and Se-1 should be interpreted in a way that 
coordinates and establishes a coherent relationship be- 
tween two separate national programs—(1) the program 
for controlling the marketing of certain agricultural com- 
modities in the United States and (2) the United States 
foreign-trade program, which is an integral part of the 
foreign-relations program of the United States. Both this 
agricultural program and the foreign-trade program 
have specific objectives and problems, and each of them 
has a distinctive decision-making procedure designed to 
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permit the program to meet its objectives. Viewed in the 
light of the objectives and procedures of these programs, 
we believe that it is clear that the authority to impose re- 
strictions that create a protective trade barrier against 
imports cannot be found in Sections 8¢ and 8e-1.’ 


The Agricultural Market Agreement Program permits 
agreements reached voluntarily among local producers of 
an agricultural product to be translated into public law 
for their mutual benefit. This is a self-help program 
authorizing the pursuit of limited local objectives. We 
submit that limited powers are all that the statute grants 
to carry out these limited objectives and that such lim- 
ited powers do not include the extraordinary power to 
impose protective trade barriers against imports of a ma- 
jor product from a friendly border nation. 


At the same time, the foreign-trade program is a 
cornerstone of United States foreign policy.? Any basic 
change in United States trading relationships with another 
country involve sensitive and highly explosive questions of 
foreign relations, with respect to which the President— 
acting with the advice of the agencies of Government re- 
sponsible for the conduct of the nation’s international af- 
fairs—is uniquely qualified to act. Section 22 of the Agri- 


1The district court apparently failed to recognize that appel- 
lants’ principal position is that Sections 8c and 8e-1 of the Agri- 
cultural Marketing Agreement Act do not confer upon the Secre- 
tary of Agriculture the power to impose protective trade barriers 
against imports of tomatoes from Mexico. The court’s opinion com- 
pletely fails to include this issue in its statement of the issues in 
the case (A 262-64), although the court did state its legal conclu- 
sion that “the Secretary of Agriculture was legally empowered to 
act as he did in issuing the contested regulations.” (A 265). 


? The foreign trade program of the United States is set forth 
in GATT, as well as other international agreements, and in a series 
of elaborate and detailed statutes establishing the standards and 
decision-making procedures governing the terms on which goods 
may be imported into and exported from the United States. Sce 
generally, Metzger, Law of Intcrnational Tradc, Documents and 
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eultural Adjustment Act of 1935 recognizes the President’s 
unique competence in the conduct of foreign relations. It 
specifically authorizes the creation of protective trade bar- 
riers against agricultural imports—but only upon @ de- 
termination by the President, acting with the advice of 
agencies qualified to advise him of the full foreign-policy 
and foreign-trade implications of such action. Action of 
the sort involved in this case, on the other hand, results 
in the imposition, by middle-echelon employees of the Agri- 
cultural Department, of severe restrictions on imports 
which are formulated by a small group of growers in one 
locality acting in their own self-interested desire to stop 
their import competition. 


We submit that Section 22 is the only means that Con- 
gress has provided in the Executive to impose protective 
trade barriers against imports of agricultural commodities. 


A. Sections 8c and Se-1 Cannot Be Read as Authorizing 
the Creation of Protective Trade Barriers. 

Nothing in the language, purposes and legislative his- 
tories of Sections 8c and 8e-1 contemplates that the Sec- 
retary of Agriculture may use his powers under these 
sections to create trade barriers to protect domestic pro- 
ducers at the expense of imports. On the contrary, they 
prohibit the use of these powers in such an extraordinary 
way. 

1. Section 8c, under which the domestic regulations here 
in issue have been adopted, provides for the establishment 
of “self-help programs” in which a local group of domestic 
producers and handlers agree to limit their own sales 
under a marketing order. 


SE ee ae 
Readings; Selected Provisions of the Tariff and Trade Laws of 
the United States, Comm. on Ways and Means, 90th Cong., 2d Sess., 
June 4, 1968. 
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2. Section 8e-1, known as the “Golden Rule” amend- 
ment (A 108), allows the extension of “grade, size, quality 
or maturity” restrictions of such a marketing order to 
imports. Its clear and limited purpose was to place im- 
ports in the same, and not a worse, posture than domestic 
commodities. The purpose of Section 8e-1 is simply to 
assure that, when local growers act to improve the market 
for their high-quality goods by restricting the sale of their 
inferior low-grade, small-size and poor-quality products, 
they will not have to fear that imports having such de- 
ficiencies may nullify the benefits of such restrictions. 


These sections do not create authority for Agriculture 
Department officials to apply to imports restrictions that 
are designed—as the restrictions at issue are designed— 
solely to reduce quantities of tomatoes. But even if quan- 
titative restrictions in the guise of restrictions on grade, 
size, quality or maturity were permitted by the statute to 
be applied to imports, it is clear that the statute does not 
authorize the application to imports of restrictions whose 
effect (and indeed whose purpose) is to improve the com- 
petitive position of domestic producers at the expense of 
imports, by eliminating disproportionately large quantities 
of imports without regard to their high quality. We sub- 
mit that such a construction would pervert the concept of 
even-handed treatment of domestic and imported commodi- 
ties embodied in the “Golden Rule” amendment of Section 
8e-1. 


1. Section 8c authorizes only self-help programs 
by groups of local producers. 


The statutory scheme of Section Se, first adopted in 1935, 
clearly does not suggest a Congressional intent to confer 
power to create trade barriers or in any way to regulate 
sales by persons outside the distinct local areas where 
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farmers have chosen to subject themselves to restrictions. 
‘As to Section Se, the Supreme Court said in Florida Lime 
& Avocado Growers, Inc. Vv: Paul, 373 U.S. 182, 150 (1963) : 


“[T]he revealed congressional design was to do no 
more than to invite farmers and growers to get to- 
gether, under the auspices of the Department of Agri- 
culture, to work out local harvesting, packing and 


processing programs and thereby relieve temporarily 
depressed marketing conditions.” (Emphasis sup- 
plied.) 


Lawmaking by the Secretary under the Agricultural 
Marketing Agreement Act of 1937, begins with, and is en- 
tirely dependent on, the agreement of local growers who 
consider it in their mutual interest to restrict their own 
output. Local growers are permitted to get together to 
set up a program to solve their own problems, based on 
their own knowledge of local conditions and their willing- 
ness to subject themselves to restrictions that will apply 
to all local growers. In order to permit these programs to 
work, Congress has provided antitrust immunity for the 
participants and has provided, in Section Sc, that the pro- 
gram can be made mandatory by the Secretary of Agri- 
culture when a sufficient number of growers vote to abide 
by it. : 

Unlike most other federal regulatory programs, the 
Agricultural Marketing Agreement Act of 1937 gives the 
Secretary no authority to regulate agricultural marketing 
in accordance with his own demands as to the scope, timing 
and nature of restrictions needed to achieve the statutory 
objective. He can act only when local growers reach agree- 
ment, and his power to act depends upon their continuing 
assent. His role is to give governmental sanction to cer- 
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tain self-help programs formulated by local growers in 
their own self interest. 


The Governmental sanction that Section 8¢ gives to 
these self-help programs, however, is limited and carefully 
defined. Section 8c was adopted after the Supreme Court’s 
decision in .A.L.A. Schechter Poultry Corp. v. United States, 
295 U.S. 495 (1935), and Congress was acutely aware 
that the power to harm competitors should not be placed 
in the hands of private groups. Jd. at 537.1 This aware- 
ness is reflected throughout Section 8c, in its provisions 
which, taken separately and together, prohibit regulation 
of competitors of the self-regulating group. 


As stated by the Supreme Court in Lehigh Valley Co- 
operative Farmers, Inc. v. United States, 370 U.S. 76, 91- 
92 (1962), with respect to milk programs under Section Se: 


“Along with enumerating the powers granted to the 
Secretary of Agriculture so as to avoid the ‘delega- 
tion’ problems brought to light by the then recent deci- 
sion in Schechter v. United States, . . . the Congress 
sought in 1935 to limit the Secretary's powers so as 
to prevent him from establishing ‘trade barriers.” 
(Emphasis added.) 


Numerous provisions of Section Se rebut any idea that 
the statute intends to confer authority, with respect to any 
agricultural commodity, to regulate competitors of the 
covered self-help group. Thus: 


(1) Marketing orders are “limited in their application 
to the smallest regional production areas . . . which the 
Secretary finds practicable.” §Se(11)(B). In short, orders 
are to be directed and limited to local problems in produc- 
tion and marketing. Outside competitors, against whom the 


1 See also Carter v. Carter Coal Co., 298 U.S. 238, 310-11 (1936). 


local group might tend to discriminate, are not subject to 
the order. 


(2) A marketing order does not become effective until 
it has received the consent of at least fifty per cent (by 
volume) of the handlers and at least two-thirds (by vol- 
ume) of the producers in the region. §Se(8). It can also be 
terminated by the growers. Orders are “essentially ‘self- 
help programs’ instituted and administered by the farmers 
involved.” The burdens imposed by an order are borne 
only by the group initiating and adopting it. 


(3) Marketing orders may contain certain provisions 
specified in the statute and “no others.” § 8e(6). Implied 
powers to include other provisions are not to be read into 
the statute,? and there Is no provision in it for extending 
the restrictions of a marketing order beyond the regulated 
region. 


Nothing in the statute expressly or impliedly sanctions 
the creation of protective trade barriers against commodi- 
ties originating outside of the regulated region, and the 
legislative history uniformly supports the view that Con- 
gress intended to forbid such barriers.* Certainly there is 


2 Plorida Lime & Avocado Growers, Inc. v. Paul, 373 US. 132, 
148 (1963). 


2 Brannan v. Stark, 342 U.S. 451 (1952), aff’g, 87 U.S. App. 
D.C. 388, 185 F.2d 871 (1950) ; Blair v. Freeman, 125 U.S. App. 
D.C. 207, 370 F.2d 229 (1966). 


2 See A 125-29 for the legislative history on this point (from an 
appendix to the memorandum for plaintiffs in the district court). 

The statute, in Section 8c(5)(G), clearly expresses this intent 
with respect to milk products. Section 8¢(5)(G) prohibits physical 
and economic trade barriers discriminating against products orig- 
inating outside of the regulated area. Lehigh Valley Cooperative 
Farmers, Inc. v. United States, 370 U.S. 76 (1962) ; see Polar Ice 
Cream and Creamery Co. v. Andrews, 375 U.S. 361, 379 (1964). 
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nothing to support the view that Congress meant to confer 
the extraordinary authority for restrictions formulated by 
local growers in their own self-interest which impose 
greater burdens on imports than on the local growers own 
products.* 


2. Section 8e-l establishes a “Golden Rule” 
principle of equal treatment for regulated 
domestic products and imports. 


Section Se-1, adopted in 1954, should be read in light of 
the policy of Congress that marketing orders are meant to 
implement the self-help agreements of local growers that 
they should be of local application, and that they should 
not grant power to local groups to regulate their com- 
petitors. Section Se-1 did not change that policy. Aptly 
known as the “Golden Rule” amendment, Section Se-1 was 
intended only to empower the Secretary to extend to imports 
certain nondiscriminatory provisions of domestic market- 


As stated in Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 315 
(3d Cir. 1968), cert. denied, 394 U.S. 929 (1969), 

“[Section 8c(5) (G)] was designed to insure that no regula- 
tion would be promulgated placing a greater burden on out- 
side milk and milk products entering the market than was 
placed on milk and its products within the market. Thus the 
Secretary in his efforts to protect a particular market may 
Sa no more than equal treatment of pool and non-pool 
milk. 

The addition of Section 8e(5) (G) to the bill, with respect to milk, 
was “simply clarifying” of congressional intention, see Lehigh 
Valley Cooperative Farmers, Inc. v. United States, 370 U.S. 76, 
93 (1962), and there is nothing in the legislative history indicating 
that the congressional concern about protective trade barriers was 
any less with respect to agricultural products other than milk. 


1See Florida Lime & Avocado Growers, Inc, v. Paul, 373 U.S. 
132, 150 (1963) : 

“Had Congress meant the Act to have in addition a pervasive 
effect upon the ultimate distribution and sale of produce, evi- 
dence of such a design would presumably have accompanied 
the statute... .” Id. at 150. 
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ing orders—those relating to elimination of products with 
undesirable physical characteristics (“grade, size, quality 
or maturity”)—that threaten to debase the domestic market 
and undermine the purpose of such restrictions in @ 
domestic marketing order. 


The language of the statute itself points to the conclusion 
that Section Se-1 was not, to be used to control quantities 
of imports. Section Se authorizes the Secretary to impose 
restrictions on the “quantity” of domestic products as well 
as on their “grade, size or quality.” But Section Se-1 per- 
mits extension to imports only of restrictions on “grade, 
size, quality or maturity.” That this was meant to exclude 
the power to impose restrictions relating to “quantity” 
should be clear in any event; but it is clearer still when 
it is considered that, at the time it enacted Section 8e-1, 
Congress rejected a provision proposed by the Florida 
Fruit and Vegetable Association which would have au- 
thorized the Secretary to impose quantitative restrictions 
on imports.’ 

The circumstances of the adoption of Section Se-1 sup- 
port the view that the purpose of Section Se-1 was simply 
to permit the Secretary and local growers to equalize the 
quality of imports and domestic regulated products reach- 
ing the United States market in order to improve the mar- 
ket for high-quality produce. Its adoption in 1954 was 
motivated by the experience that some local groups of 
domestic producers were reluctant to avail themselves of 
the self-help provisions of Section 8c by placing restrictions 
on their own products when low-quality imports could enter 
the United States market without limit, creating “glutted 


1 See Hearings Before the Senate Comm. on Agriculture and 
Forestry, 83d Cong., 1st Sess., Part II, 1182 (1954) (Statement of 
L. I. Chandler). 


25 


conditions” with “excess shipments of inferior quality or 
grade produce.”* In these circumstances, Section 8e-1 was 
adopted applying the clearly fair requirement that, if 
domestic producers are willing to keep their own inferior 
produce off the market, importers of the same commodity 
should be held to the same standards of quality. Thus, Sec- 
tion Se-1 is known as the “Golden Rule” amendment. 


Indeed, until the size restrictions at issue were promul- 
gated—which are designed to reduce quantities of tomatoes 
without regard to the high quality of excluded tomatoes— 
the Department of Agriculture conceived the function of 
Section Se-1 to be limited to eliminating only off-grade, 
poor quality, small-sized and immature products. Thus, in 
a widely-circulated pamphlet written in 1962 by defendant 
Hedlund, who is immediately in charge of the Agriculture 
Department’s marketing order programs, the Agriculture 
Department’s view of Section 8e-1 was this: 


“These import regulations [Section 8e-1] aren’t set 
up as trade barriers to keep out foreign fruits and 
vegetables. Actually, if it’s good business for U.S. 
producers to market higher-quality produce, it should 
be good business for the foreign shippers to do the 
same thing. Far from driving foreign competition 
out of the market, the regulations could make them 
more competitive! 

“The import regulations are set up to accomplish 
the same purpose as the marketing order itself—to 
see that poor-quality produce doesn’t drive customers 
away or depress prices, for either U.S. or foreign 
growers.”? (Emphasis added.) 


17d. at 1181. 


2U.S. Dept. of Agriculture, Agricultural Marketing Service. 
P.A. 506, ABC’s of Federal Marketing Orders and Agrcements for 
Fruits and Vegetables 48 (June 1962). This pamphlet is Ex. 
PL-331 attached to the transcript of deposition of Floyd F. Hed- 
lund, filed June 29, 1970. 
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In sum, the language of the statute, its legislative history 
and the Department of Agriculture’s own public statements 
support the conclusion that Congress did not empower the 
Secretary of Agriculture, by Section Se-1, to impose on 
imports restrictions designed to reduce quantities of to- 
matoes. Moreover, these sources completely rebut any idea 
that Section Se-1 altered the self-help character of the 
marketing orders and programs under Section Se or the 
congressional purpose narrowly to confine the impact of 
such orders on outside interests. Clearly there is no sup- 
port in these sources for the view that Section Se-1 created 
authority for the Agriculture Department to establish pro- 
tective trade barriers designed to improve the competitive 
position of domestie producers at the expense of imports. 


B. The Agriculture Department’s Construction of Sections 
Be and Se-1 Circumvents Section 22 of the Agricultural 
Adjustment Act of 1935. 

In 1935, as part of the amendments to the Agricultural 
Adjustment Act which included what is now Section 8¢ of 
the Agricultural Marketing Agreement Act of 1937, Con- 
gress enacted a statute—Section 22 of the Agricultural 
Adjustment Act, 7 U.S.C. § 624—expressly and openly 
designed to allow the creation of protective trade barriers 
to agricultural imports, where necessary. The carefully 
drafted provisions of Section 22 delineate the procedures 
and standards by which the Executive is authorized to 
create protective trade barriers to agricultural imports in 
order to protect domestic agricultural programs. These 
procedures and standards are blatantly circumvented by 
the interpretation assigned Section Se-1 by the defendant 
Agriculture Department officials. 


Early in the 1969-1970 winter tomato season, the Florida 
Tomato Committee sought a protective trade barrier 
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against imports of tomatoes under Section 22. (A 54-60). 
On May 18, 1970, the defendant Secretary of Agriculture 
declined to refer the matter to the President and Tariff 
Commission, as Section 22 contemplates.’ (A 61-62). This 
should put an end to the matter of protective trade 
barriers against imports of tomatoes. We submit that 
it is an abuse of the statute for the Secretary (1) to 
determine that action to establish a trade barrier against 
tomatoes should not be taken under Section 22, which 
clearly authorizes action when certain conditions are met, 
and at the same time (2) to establish such a trade barrier 
under Section 8e-1, which does not require any determina- 
tion that such conditions have been met and which does 
not involve either a hearing or the participation of the 
President or the Tariff Commission. Cf. United States v. 
Guy W. Capps Inc., 204 F.2d 655 (4th Cir. 1953), afd, 
348 U.S. 296 (1955). 


Section 8e-1 contains none of the procedural requirements 
or decision-making standards of Section 22. Whereas Sec- 
tion Se-1 requires no investigation and no hearing, Section 
22 requires a careful exploration of all relevant facts in a 
full hearing of all interested persons before the Tariff 
Commission—an expert body created by Congress to in- 
vestigate the need for protection against imports; a full 
report of the facts by the Tariff Commission to the Presi- 
dent; and a decision by the President—the person responsi- 
ble under the Constitution for the nation’s foreign relations 


1It may also be noted that, in 1966, the Chairman of the then- 
inactive Florida Tomato Committee, Louis F. Rauth, visited the 
Tariff Commission, the State Department and the Agriculture De- 
partment to see if there was anything these agencies would do to 
impose trade barriers against imports of tomatoes. (A 83-85). Re- 
buffed in these efforts to control imports, the tomato growers re- 
activated the Florida Tomato Committee as a means of coping with 
imports. (A 58; see A 66). According to Mr. Rauth, the gov- 
ernment officials he visited in 1966 “said they couldn’t do me any 
good anyway until this was done.” (A 85). 
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—on the need for protection against imports and the type 
of protection needed. 


Moreover. whereas Section 22 establishes a standard for 
the President’s decision that a trade barrier should be im- 
posed, it is the view of defendant Agriculture Department 
officials that Section Se-1 does not require any determina- 
tion of a need to impose restrictions on imports. In their 
view. any restriction on grade, size or quality in a domestic 
marketing order is automatically to be applied to imports. 


It has been held that the procedures established by Sec- 
tion 22 may not be avoided by the Executive Branch in 
imposing a trade barrier to agricultural imports to pro- 
tect the agricultural program. In United States v. Guy 
W. Capps, Inc., 204 F.2d 655 (4th Cir. 1953), aff'd, 348 
T.S. 296 (1955), the court recognized the compelling na- 
ture of the procedures required by Section 22 by refus- 
ing to construe a general congressional authorization per- 
mitting the President to negotiate trade agreements to 
authorize the President to circumvent the procedures of 
Section 22. 


The procedures of Section 22 are common to virtually all 
Congressional grants of authority to the Executive to re- 
strict imports for protective purposes.' This uniform pat- 


: The most significant statutes granting authority to restrict im- 
ports for protective purposes, apart from Section 22 of the Agri- 
cultural Adjustment Act, are: (a) 19 U.S.C. § 1336, authorizing 
increases in duties to equalize foreign and U.S. costs of production ; 
(b) 19 U.S.C. § 1237, authorizing bars to imports involved in acts 
of unfair competition; (¢) 19 U.S.C. § 1862, authorizing restric- 
tions of imports threatening the U.S. national security; and (d) 
19 U.S.C. § 1901, authorizing restrictions of imports threatening 
serious injury to a US. industry. Every one of these statutes re- 
quires (1) that an expert body must hold an extensive fact-finding 
investigation, (2) that the President must make the required 
factual determinations and (3) that the restrictions may continue 
only so long as the specific facts requiring the restrictions continue. 
None of these three essential requirements exists in Section 8e-1. 
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tern in statutes authorizing the creation of trade barriers 
suggests how remarkable it would be if Congress meant— 
contrary to the terms of Section 8e-1 and its legislative 
history—that Agriculture Department officials should be 
authorized to create protective trade barriers under Sec- 
tion Se-1, in derogation of the provisions of Section 22 
painstakingly specified by Congress with a view to the 
very special demands and constraints of the United States 
foreign trade program and the conduct of foreign policy. 


C. The Agriculture Department’s Construction of Sections 
8c and 8e-1 Authorizes Agriculture Department Officials 
to Impose Restrictions Which Would Be Contrary to 
Important International Obligations of the United States. 

A construction of Sections 8¢ and 8e-1 to permit the crea- 
tion of protective trade barriers would bring the statutes 
into direct conflict with Article XI of the General Agree- 
ment on Tariffs and Trade, 61 Stat., Part V, p. A5 (Oct. 

30, 1947) (hereinafter “GATT”), to which the United 

States is a party. GATT forbids a member country from 

imposing nontariff barriers to agricultural imports which 

have the effect of reducing the market share enjoyed by 

such imports. Article XI, 11, 2(¢)(i).. Under Article XI 

whenever a member country acts to restrict the quantity 

of agricultural products reaching its domestic market, it 
may not restrict imports by a greater proportion than it 
restricts its own domestic marketing.’ 


1For a discussion of these provisions and of GATT’s funda- 
mental role in United States law, see A 132-35 (which is an appen- 
dix to a memorandum filed by plaintiffs in the district court). 
Pertinent provisions of Article XI of GATT are set forth in 
Addendum II to this brief. 


2 Article XI of GATT is part of United States domestic law. It 
was proclaimed into law by the President under the Reciprocal 
Trade Agreements Act, 19 U.S.C. § 1351, along with all other trade 
concessions contained in GATT. Presidential Proclamation No. 
2761A (Dec. 16, 1947); see Jackson, The General Agreement on 
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GATT—a multilateral agreement of approximately 
ninety nations—establishes 2 code of law for international 
trade and eurrently governs more than eighty per cent of 
world trade. It was originally dratted and proposed by 
the United States and adopted in 1947 by other nations at 
the strong urging of the United States. Thereafter it was 
implemented by the President of the United States under 
powers granted him by Congress. It is the foundation of 
Tnited States foreign trade policy, representing a strong 
national commitment and a binding international obligation. 


GATT has provided an institutional structure and a set 
of basic rules for the conduct of the reciprocal trade agree- 
ments program, which has been strongly supported by 
every President of the United States since 1934. Recently 
this program and its implementation through GATT were 
reaffirmed by President Nixon, who in a message to Con- 
gress said: 


“For the past 35 years, the U.S. has steadfastly pur- 
sued a policy of freer world trade. As a Nation, we 
have recognized that competition cannot stop at the 
ocean’s edge. . -. 

“This administration has reviewed that policy and 
we find that its continuation is in the national in- 
terest. ... 

“GATT has proved its worth. Tt is the interna- 
tional organization we depend on for enforcement of 
our trading rights... .” (115 Cong. Ree. H 10978, 
daily ed., November 18, 1969). 


SS al 
Tariffs and Trade in United States Domestic Law, 66 Mich. L. 
Rev. 249 (1967). 

Having been so proclaimed, the provisions of Article XI have 
been extended under 19 U.S.C. § 1881 to Mexico and other non- 
GATT countries. Section 1881 establishes the most-favored-nation 
principle as a rule of United States law. This principle, as its 
name implies, extends to the products of all countries the benefits 
of United States trade concessions granted in a trade agreement 
to any country and proclaimed by the President under Section 
1351. 
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The United States foreign trade program is, in turn, 
an integral part of the nation’s foreign relations program.’ 
It is not unusual for other countries to be dependent upon 
access to the United States market for large portions of 
the sales of their basic industries. Creation of a new bar- 
rier to access to the United States market can cause un- 
employment and depressed economic conditions in a 
foreign country. This can be followed shortly by political 
unrest, undermining the position of foreign leaders and 
governments which the United States may regard as 
friendly and important. Clearly, the construction of a 
protective trade barrier requires careful advance con- 
sideration of all the problems and dangers by the Presi- 
dent, who is vested with Constitutional responsibility for 
United States foreign relations. 


The Secretary of Agriculture’s authority under Sections 
Se and Se-1—dealing with self-help programs for local 
growers—should not be interpreted in a way that permits 
him, in his effort to serve local growers, to take action 
in conflict with this important national program and to 
intrude into foreign relations. 


Unlike Section S8e-1, Section 22 does authorize the crea- 
tion of trade barriers against imports of agricultural com- 
modities. But Section 22 is expressly recognized by Con- 
gress, the agencies of the United States for the conduct of 
foreign affairs, and the member nations of GATT as a 
special exception to Article XI of GATT. 


1“Tet me begin with the self-evident proposition that economics 
are high politics. Any significant deterioration in our economic 
relations with other nations is likely to poison our political rela- 
tions as well.” Statement of Professor Francis Bator, former 
Deputy Special Assistant to the President for National Security 
Affairs, in A Foreign Economic Policy for the 1970's, Joint Eco- 
nomic Committee, 91st Cong., 1st Sess., 109 (1969); Christian 
Herter summarizing the purpose of trade agreements legislation, 
U.S. Dept. of Commerce, International Commerce 10-11 (Sept. 23, 
1963). 
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It was by special amendment in 1951 to Section 22 that 
Congress expressly provided that Section 22—with all its 
protections against abuse—could be used for the imposi- 
tion of nontariff barriers to agricultural imports, notwith- 
standing Article XT of GATT or any other international 
agreement. The amendment to Section 22 provided that 
no trade agreement or other international agreement, in- 
eluding GATT. “shall be applied in a manner inconsistent 
with the requirements of this section [22].” 65 Stat. 75 
(June 16, 1951) (amending what is now 7 U.S.C. § 624(£)). 

Following the 1951 amendment of Section 22, the United 
States applied to the Contracting Parties. the governing 
body of GATT, for a waiver of the provisions of Article 
XI with respect to barriers that may be created under 
Section 22. In 1955 the Contracting Parties issued such a 
waiver of Article XI, which was specifically limited to 
Section 22 actions.’ 

The Executive has never applied to the Contracting 
Parties for a waiver of Article XI with respect to protec- 
tive trade barriers that might be imposed under Section 
Se-1, despite the fact that the Contracting Parties were 
considering the requested waiver for Section 22 at the 
time Section Se-1 was enacted. Nor is there any congres- 
sional declaration that Section Se-1 may be used to create 
trade barriers notwithstanding this nation’s international 
obligations, such as there is for Section 22. If Se-1 had been 
intended to authorize action in conflict with Article XI, one 
would expect to find evidence of at least some discussion 
of the potential problem in Congress—as, indeed, there was 
with Section 22. But in fact there was not the slightest ref- 
erence to such problems. Accordingly, we submit that the 


2 Decision of the Contracting Parties of GATT of March 5, 1955, 
GATT, 3d Supp. BISD 32 (1955). See Leddy, United States 
Commercial Policy and. the Domestic Farm Program, reprinted 
in Metzger, 1 Law of International Trade 667, 722-24 (1966). 
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conclusion is inescapable that all parties dealing with Sec- 
tion Se-1 in 1954 considered it simply another part of the 
agricultural self-help program that would not conflict with 
GATT. 


For all of these reasons, we submit that the Court should 
conclude 


(1) that Section 8e-1 does not authorize the Secretary 
of Agriculture to impose restrictions on imports of to- 
matoes that are designed solely to reduce quantities of 
tomatoes, and 


(2) that, even if such restrictions may be applied to 
imports of tomatoes under Section Se-1, they may not be 
applied to imports when their effect is to establish a pro- 
tective trade barrier improving the relative market position 
of domestic tomato producers at the expense of imports. 


I. 


Under Section 8e-1, the Secretary Has a Duty to Re- 
frain From Automatically Applying to Imports Restric- 
tions Which Are Based on Purely Domestic Considera- 
tions and Which Improve the Competitive Position of 
Domestic Producers at the Expense of Imports. 


The position of defendant Agriculture Department offi- 
cials is that, whenever a domestic restriction on the grade, 
size or quality of tomatoes is promulgated, Section Se-1 
“automatically and mandatorily” requires the application of 
such restriction to imports regardless of its effect.: In our 
view, this position is flatly contradicted by the terms of 
Section Se-1, which provides that restrictions may have to 


1See defendant's memorandum in support of motions in the 
district court, filed September 23, 1970, p. 5. Sce also id., p. 28; 
(A 35). 
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be revised for imports under certain conditions. We sub- 
mit that, for reasons stated below, Section Se-1 requires the 
Secretary of Agriculture to apply different restrictions to 
imports whenever automatic application of domestic restric- 
tions would create a trade barrier that improves signifi- 


cantly the competitive position of domestic producers at the 
expense of imports. 


Under Section Se-1, the Secretary of Agriculture is to 
frame quality regulations specifically applicable to imports, 
different from the regulations applicable to domestic prod- 
ucts. whenever “variations in characteristics between the 
domestic and imported commodity” render it “not prac- 
ticable” to apply the same restrictions. In such circum- 
stances, he is to impose on imports “such grade, size, qual- 
ity or maturity restrictions by varieties, types, or other 
classifications as he finds will be equivalent or comparable 
to those imposed upon the domestic commodity.” 


The discriminatory size restrictions on Florida tomatoes 
should not be automatically applied to imports from Mexico, 
because the tomatoes grown in Mexico have a significantly 
different characteristic from Florida tomatoes. At the 
time of inspection, virtually all of the imports from Mexico 
are pink tomatoes, while the vast majority of Florida toma- 
toes are green. (A 191-92). The restrictions capitalized on 
this difference by imposing more stringent size require- 
ments on pink tomatoes than on green tomatoes, resulting 
in a competitive advantage for the Florida producers at 
the expense of imports. These restrictions excluded from 
the American market pink Mexican tomatoes of identical 
size and quality to Florida green tomatoes reaching the 
market. Consequently, the restrictions reduced Mexican 
imports by 30 per cent, while limiting the Florida tomatoes 
reaching the market by only 14.8 per cent. (A 195-97). 
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We submit that given this fundamentally different impact 
which the restrictions have on domestic tomatoes compared 
to imports, the Secretary of Agriculture should not apply 
automatically the discriminatory size restrictions to im- 
ports of tomatoes from Mexico. Rather, under Section 
8e-1, he has a duty to tailor restrictions on imports which 
will result in no more than a comparable or equivalent 
burden on imports. 


This view is supported by the legislative history of Sec- 
tion 8e-1. In proposing the addition of this language to 
Section 8e-1 at the urging of the Department of Agricul- 
ture, Senator Holland, the sponsor of Section 8e-1, con- 
sidered tomatoes to be a product which might require such 
special equalizing regulations, because of differences in 
foreign and domestic production customs: 


“My amendment, which is offered at the request of 
the Department of Agriculture, simply recognizes the 
fact that certain commodities—and I am thinking par- 
ticularly of tomatoes moving from outside the United 
States into this country—may have grade, size, qual- 
ity, or maturity restrictions applying to them .. . 
under the customs of the industry in the foreign coun- 
try, which are different from those which are applicable 
in this Nation. 

“In such cases, under the terms and provisions of 
the amendment, the Secretary of Agriculture would 
be allowed to prescribe the equivalent or comparable 
standards, which would allow the production of the 
foreign country to move freely.” 100 Cong. Ree. 13.880 
(Aug. 10, 1954). (Emphasis added.) 


The only argument that has ever been advanced in favor 
of the distinction in sizes between green and all other toma- 
toes is that it is necessary to “equalize the burden” placed 
on two “segments” of Florida tomato production. Wholly 
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apart from the lack of factual support for this theory 
(see pp. 14-15. supra). it is based entirely on local Florida 
conditions, having nothing to do with imports. 


In these circumstances, we submit that it is clear error 
for the Secretary of Agriculture to apply automatically 
to imports the discriminatory size restrictions which are 
justified solely by reference to growing conditions unique 
to Florida. We further submit that in these circumstances 
the Secretary has an ‘affirmative duty under Section 8e-1 
to apply only such restrictions to imports as will result in 
the imports suffering 4 burden comparable or equivalent to, 
not greater than, the burden imposed on Florida-grown 
tomatoes. 


mW. 


The Secretary Has No Authority to Impose Restric- 


tions on Tomatoes Without Affording the Notice and 
Hearing Required by the Statute. 


Without any analysis, the District Court appeared to 
have adopted the position of the defendant Agriculture 
Department officials that the contested restrictions on 
the handling of tomatoes were “regulations” and not 
“orders” within the meaning of the Act and that, there- 
fore, the explicit notice and hearing provisions of the stat- 
ute are inapplicable. (A 263, 265). We submit that this in- 
terpretation is inconsistent with the language and purpose 
of the statute and severely prejudices appellants. 


The statute is unequivocal that “orders” of the Secre- 
tary or amendments to orders should be preceded by no- 
tice and hearing. 7 U.S.C. 8§ 608¢(3), (4), (17). The statute 
is also unmistakably clear that only when there is @ do- 
mestic “order” issued by the Secretary containing grade, 
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size, maturity or quality restrictions may those restric- 
tions be applied to the importation of identical commod- 
ities. 7 U.S.C. § 608e-1. 


The court below has adopted the patently inconsistent 
position of defendant Agriculture Department officials 
that the size restrictions are to be considered “regulations” 
and not orders for purposes of the notice and hearing 
sections, but are to be considered “orders” under the im- 
port provision of the same statute. The Agriculture De- 
partment simply cannot have it both ways. 


It is our position that the size restrictions are either 
“orders” or they are “regulations.” If they are “orders,” 
they should be preceded by notice and hearing as required 
by Sections Sc(3) and Sc(4). If they are regulations and 
not “orders,” then they are not binding on imports under 
Section 8e-1. 


A. The District Court’s Ruling Conflicts With the Plain 
Meaning and Manifest Intent of the Statute. 
The statute directs the Secretary to act through “orders.” 
§ Se(1). It makes no provision for the Secretary to act 
through regulations. The statute requires “orders” to be 
based on findings following notice and a hearing on the 
record. §{ Se(3), (4). Section Se(3) provides: 


“Whenever the Secretary . . . has reason to believe 
that the issuance of an order will tend to effectuate 
the declared policy of the chapter [including Section 
60Se-1] .. . he shall give due notice of and an oppor- 
tunity for a hearing upon a proposed order.” 


Section Se(4) states: 
“After such notice and opportunity for hearing, the 
Seeretary ... shall issue an order if he finds, and sets 
forth in such order, upon the evidence introduced at 
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such hearing that ... such order... will tend to ef- 
fectuate the declared policy of this chapter {ineluding 
60Se-1].” (Emphasis supplied.) 


The only hearings which the Secretary has held con- 
cerning restrictions on tomatoes preceded the issuance of 
the order establishing the Florida Tomato Committee in 
1955 and subsequent procedural amendments to that order. 
None of these hearings, orders or amendments was con- 
cerned with the establishment of specific limitations on 
the handling of tomatoes; their concern was entirely pro- 
cedural. When the time came to establish actual limita- 
tions on the handling of tomatoes, the Secretary did not 
issue an order and refused to allow a hearing, despite 
specific requests from plaintiffs and others. (A 29-30). 


The defendant Agriculture Department officials argue 
that the Secretary’s statutory authority to issue market- 
ing restrictions without a hearing, as provided in the order 
establishing the Florida Tomato Committee, may be found 
in Section 608¢(6)(A),? in which appears authority to 
adopt orders “providing methods for limitation of [eom- 
modities].” In this phrase, the defendants say they find 
authority to adopt restrictions through “regulations” with- 
out the notice and hearing requirements expressly set forth 
in the statute. 


This position simply cannot be squared with the plain 
language and manifest intent of the statute. 


The explicit procedural safeguards of notice and hear- 
ing—which the Supreme Court has held essential to the 


1 Section 8¢(6) states: “Orders issued pursuant to [Section 8c] 
shall contain one or more of the following terms and conditions, 
and... no others: (A) Limiting, or providing methods for the 
limitation of, the total quantity of any such commodity or product, 
or any grade, size, or quality thereof... . ” 
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constitutionality of this statute’—are designed to permit 
interested parties to present current considerations indi- 
cating whether an administrative proposal will tend to 
promote the objectives of the Act. That the hearings were 
intended to assess rapidly changing market conditions— 
and were not designed exclusively to be used for long- 
range procedural matters—is evidenced by the very short 
notice provisions within the Act. For example, Section 
Se(17) provides that notice of a hearing on an amendment 
to a marketing order can be as short as three days. There 
would be little point in providing for hearings on such 
short notice if the Secretary entered “orders” with a full 
hearing only regarding general procedures but not regard- 
ing specific, temporary limitations on the handling of cer- 
tain commodities. 


The phrase “or providing methods for the limitations 
of” was certainly not meant to provide a charter for es- 
tablishing a whole new regulation-making procedure short- 
circuiting the explicit hearing requirement in the statute. 
The phrase clearly has a limited technical significance: 
i.e., it allows a formula to be provided in a marketing order 
which will determine actual limitations depending on 
economic variables that may occur. The Agriculture De- 
partment’s interpretation of the phrase has the drastic 
effect of overriding a statutory hearing requirement care- 
fully placed in the Act by Congress to protect against 
abuses by private groups with power to shape regulations 
affecting their competitors. 


2In upholding this statute against an attack of unlawful delega- 
tion, the Supreme Court stated: “Even though procedural safe- 
guards cannot validate an unconstitutional delegation, they do 
furnish protection against an arbitrary use of properly delegated 
authority.” United States v. Rock Royal Cooperative, Inc., 307 
U.S. 533, 576 (1939). 
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Section Se(7)(C) enumerates the “only” powers which 
the Secretary may confer on a local producer’s Committee. 
None of the enumerated powers can fairly be read to in- 
clude the power to recommend marketing restrictions 
which the Secretary can adopt without a hearing. The 
careful delineation of the exclusive power of @ Committee 
is incompatible with the Government’s view of the statute 
which would allow a Committee to recommend substantive 
restrictions which the Secretary of Agriculture could 
adopt without the hearing called for in the statute. The 
defendant Agriculture Department officials have cited no 
Congressional action or words which will support their 
interpretation of the Act which would have the effect of 
rendering meaningless several of the procedural safe- 
guards contained in the Act. 


B. The District Court’s Interpretation Results in the 
Denial of Any Meaningful Right to Be Heard. 

The inadequacy and potential for abuse inherent in a 
single hearing dealing only with structural matters—held 
long before the critical limitations are even contemplated— 
are amply demonstrated in this case. Fifteen years ago, 
interested parties were given notice and an opportunity to 
be heard on the proposed Florida marketing order for 
tomatoes. The principal focus of the hearing was on poor- 
quality, off-grade and small-sized tomatoes which upon oc- 
casion glut the market, tending to reduce prices to growers 
and to displease consumers.” 


2 (A 137-38) ; see also, the hearing examiner’s Notice of Recom- 
mended Decision (20 Fed. Reg. 3760, May 27, 1955) which stated 
that the contemplated “marketing agreement and order authoriz- 
ing regulation of the handling of tomatoes will assist the Florida 
industry in establishing and maintaining such minimum standards 
of quality and maturity and such grading and inspection require- 
ments for tomatoes grown in the production area which will effec- 
tuate such orderly marketing of such tomatoes as will be in the 
public interest.” At p. 3762. (Emphasis supplied.) 
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However, instead of devising a formula to limit low qual- 
ity tomatoes during periods of surplus, the order simply 
established a private producers committee which would in 
the future recommend unforeseeable restrictions on the 
handling of tomatoes. Presumably, it was expected that 
the committee would be guided by the considerations re- 
flected in the testimony and the examiner’s report, 7.e., the 
need to reduce poor quality, off-grade and small-sized to- 
matoes at certain times. But there was no way to insure 
this would be the case; in fact the Committee has done just 
the opposite in the case of the discriminatory size restric- 
tions at issue, which have been designed and had the effect 
of eliminating from the market top quality U.S. No. 1 
tomatoes in preferred sizes while allowing inferior to- 
matoes grown in Florida to flow freely into the market. 


Fifteen years ago, there was no way consumers and 
other interested parties could foresee or comment upon this 
highly undesirable type of limitation which enlarges the 
percentage of cheap, low quality tomatoes on the market 
and reduces the number of high quality tomatoes. (A 229- 
30).1 All they could comment on was the proposed organ- 
ization of the committee. But it is the actual restrictions 
which are critical. Clearly, Congress did not mean that the 
statutory right to a hearing would be inapplicable to new 
substantive regulations so that parties affected by them in 
1970, who might wish to contest them or suggest alterna- 
tives, would be denied a hearing because in 1955, when 
plainly different types of restrictions were contemplated, 
a hearing on the structure and form of the Florida Tomato 
Committee was held. 


1The tomatoes excluded by the discriminatory size restrictions 
include tomatoes of precisely the grade and size which the Hearing 
Examiner in 1955 concluded were the highest quality and most 
preferred tomatoes—i.c., U.S. No. 1, 6x7’s and 6x6’s. See 20 Fed. 
Reg. 3760 at 3762. 
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The statutory right to be heard will only be meaningful 
when it is addressed to actual restrictions or a formula for 
restrictions on the production, processing and shipping of 
specific commodities.’ It is only at that point that the prop- 
erty, the income, and the efforts of an individual engaged in 
agricultural production, processing or marketing can be ad- 
versely affected. It is only at that point the Secretary and 
the parties affected can consider in the light of current 
market conditions alternative kinds of restrictions which 
might be adopted to achieve the purposes of the Act. To 
say that the statute requires a hearing only when the com- 
mittee is established, and not when the Secretary acts to 
put into force specific limitations based on the committee’s 
recommendations, is comparable to saying that a defendant 
in a criminal proceeding is entitled to a hearing on the 
time, place and location of his trial, but not on the question 
of his guilt or innocence. 


C. Appellants Are Severely Prejudiced by the Secretary's 
Failure to Accord Them the Opportunity to Be Heard 


Regarding Proposed Restrictions. 

Under the Agriculture Department’s interpretation of 
Section Se-1, restrictions on grade, size, quality or maturity 
contained in a domestic order are applied automatically to 
the handling of imports. Therefore, the critical time for 
the growers or handlers of an imported commodity to be 
heard is prior to the promulgation of a domestic order 
under Section 8c. Indeed, this may be the precise reason 
that Congress, in enacting Section 8e-1, chose the word 
“order” and not “regulations” or “restrictions.” Congress 
may have realized that if only restrictions contained in 
“orders” were applicable to imports, then those affected 
would have notice and an opportunity to be heard. 


43 


Appellants have been accorded no effective opportunity 
to be heard prior to the promulgation of size restrictions 
on the marketing of tomatoes.’ In fact, the Secretary has 
failed to state in the notice of proposed rule-making the 
rationale allegedly justifying the proposed restrictions or 
any statistical foundation for them.? 


Moreover, a “strategy” devised by the Florida Tomato 
Committee—in which the defendant Agriculture Depart- 
ment officials have been participants—precludes any op- 
portunity for interested persons to present their views 
effectively. The Committee recommends a restriction long 
in advance of a potential effective date, at a time when there 
may be no evidence to support the need for such a re- 
striction. The Committee then continues to secure the post- 
ponement of an effective date until it decides that the 
time is right for putting the restriction into effect. At this 
point, without any additional notice, the restriction is made 
effective and there is no opportunity to contest any issue, 
including the issue of whether present marketing condi- 
tions justify the restriction. (A 182-83). 


If given an effective opportunity to be heard, appellants 
might have demonstrated to the Secretary’s satisfaction 
that (1) the Florida Tomato Committee’s recommended 


1Indeed, with respect to the coming 1970-1971 winter season, 
the Chief of the Vegetable Branch of the Fruit and Vegetable 
Division, Consumer and Marketing Service—the immediate sub- 
ordinate of defendant Hedlund—has told the Florida Tomato 
Committee that the Agriculture Department will act without notice 
and opportunity to comment in “emergency” circumstances and 
that “with a crop like tomatoes, . . . usually an emergency is jus- 
tified.” See pages 45 through 49 and 51 through 53 (especially 
pages 52 and 53) of the transcript of the meeting of the Florida 
Tomato Committee on September 21, 1970, which is Exhibit .A to 
the Affidavit of Stephen P. Kanar, filed October 6, 1970. 


? Specifically, the notice with respect to the discriminatory size 
restriction adopted during the 1968-1969 season (35 Fed. Reg. 
105) said nothing about the rationale for the particular restriction. 
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restrictions would not achieve the results allegedly justify- 
ing them, and (2) there were other more reasonable alter- 
natives which would achieve the desired result without 
pernicious discrimination against imports. (See A 185-90). 


If the Secretary had complied with the statutory man- 
date in the instant case and had held a hearing and made 
findings of fact based on the evidence introduced, the 
proponents of the discriminatory size restrictions would 
have been compelled to introduce evidence justif ving their 
proposal. Thus. for example. the Florida Tomato Com- 
mittee would have had to demonstrate affirmative support 
for its conclusion that the discriminatory size restrictions 
did in fact “equalize the burden” between different “seg- 
ments” of the Florida tomato industry. This would have 
been critical since the record establishes beyond doubt that 
(1) the Secretary relied on the Committee’s assertion that 
the discriminatory size restrictions had this equalizing 
effect, and (2) the Committee’s own figures demonstrate 
that the discriminatory size restrictions did not in fact 
“equalize the burden.” If put to its proof, the Florida 
Tomato Committee would have been confronted with the 
indisputable fact that the size restrictions would have 
eliminated a substantially higher percentage of colored 
tomatoes than of green tomatoes within Florida for the 
period from December 5, 1969, through April 24, 1970. 
(A 185-87). They would also have to explain why a re- 
striction “equalizing the burden” should go into effect in 
late April—as the last discriminatory size restriction did, 
on April 27, 1970—when at “the last part of April” in 
Florida “there aren’t many vine ripe tomatoes left.” (A 85; 
see A 95). 

A hearing, as required by the statute, would also have 
permitted interested parties to demonstrate inequities in 
the limitations of which the Secretary might not be aware. 
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For example, if given an opportunity, appellants could 
have presented data showing that throughout the winter 
season the recommended size restrictions would have had 
a devastating effect on imports. (A 195-201). Appellants 
could then have introduced alternatives which would have 
achieved the desired results without an inequitable treat- 
ment of any group. The record in this action is clear that 
viable alternatives to the discriminatory size restrictions 
existed. (A 188-90). 


Accordingly, appellants are severely prejudiced and de- 
prived of an important right when the Secretary fails to 
hold a hearing prior to deciding whether or not to adopt 
the Committee’s self-serving recommendations. This preju- 
dice will continue in the future unless the defendant Agri- 
culture Department officials are directed to comply with 
the explicit requirement of the statute and hold a hearing 


prior to the adoption of limitations on the grade, size, 
quality or maturity of tomatoes. 


IV. 


The Secretary Has Violated the Statute and the Due 
Process Clause of the Fifth Amendment by Abdicating 
to a Private Group of Florida Tomato Producers Criti- 
cal Decision-Making Functions in the Regulation of 
Tomatoes Imported From Mexico. 


Appellants contend that the Secretary has abdicated con- 
trol over the regulation of the handling of tomatoes grown 
in Florida and Mexico to the private Florida Tomato Com- 
mittee in violation of the statute and the Due Process 
Clause of the Fifth Amendment. The defendant Agricul- 
ture Department officials have conceded that critical steps 
in the process of determining limitations of tomato ship- 
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ments have been committed to the unreviewable discretion 
of this private economic group, whose self-interests have 
been elevated de facto to government fiat. 


Contrary to the District Court’s erroneous statement of 
the issue (A 263-64), appellants do not contend that there is 
unlawful delegation here simply because a private eco- 
nomie group makes recommendations to the Secretary. 
Appellants contend that the delegation is unlawful because 
the Seeretary fails to re riew—indeed lacks the information 
to review—these discriminatory proposals and routinely 
adopts them without any analysis into their purported 
justification. ; 

The Agriculture Department concedes that the discrimi- 
natory size restrictions originated with the Florida Tomato 
Committee. It also concedes that the alleged justification 
for them has never been reviewed by the Department of 
Agriculture. The discriminatory restrictions have been 
justified by the C ommittee on the ground that they “equal- 
ize the burden” between two “segments” of the Florida 
tomato industry. Neither the Secretary nor any employee 
of the Department of Agriculture has attempted to deter- 
mine the existence of any statistical or other factual support 
for this purported justification. The Agriculture Depart- 
ment’s position is that the Secretary “has to take the word 
of the Florida Tomato Committee.” (A 244a). 


This delegation to the Committee of the unfettered power 
to control the business activities of their most significant 
competitors is beyond the discretion granted the Secretary 
under the statute, and even if it were deemed authorized 
by the statute, is unconstitutional. See Carter v. Carter 
Coal Co., 298 U.S. 238 (1936) ; Eubank v. City of Richmond, 
226 U.S. 137 (1912). See also Group Health Insurance of 
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New Jersey v. Howell, 40 N.J. 436, 193 A.2d 103 (1963) ; 
Blumenthal v. Board of Medical Examiners, 57 Cal. 2d 
228, 368 P.2d 101 (1962). 


The statute carefully avoids unduly broad delegation.’ 
As the Supreme Court stated last term, this is: 


“an Act whose very purpose was to avoid the infirmity 
of overbroad delegation and to set forth with par- 
ticularity the details for a comprehensive regulatory 
scheme, ... ” Zuber v. Allen, 396 U.S. 168, 185 (1969). 


In providing for the creation of private committees, Con- 
gress was particularly aware of the Schechter case, decided 
shortly before passage of the Act, in which the Supreme 
Court said: 


“TWlould it be seriously contended that Congress 
could delegate its legislative authority to trade or in- 
dustrial associations or groups so as to empower them 
to enact the laws they deem to be wise and beneficent 
for the rehabilitation and expansion of their trade 
or industries?” 295 U.S. at 537. 


Section 8e(7)(C) permits the Secretary to establish pro- 
ducer committees, such as the Florida Tomato Committee, 
to assist in the administration of the marketing order, but 
it is clear that Congress meant that the substantive regu- 
lation of the agricultural commodities should remain with 
the Secretary. The deliberate Congressional determination 
to leave ultimate control in the hands of the Secretary is 
particularly important in this case because under the 


1 See Brannan v. Stark, 342 U.S. 451, 465 (1952) affg, 87 US. 
App. D.C. 388, 185 F.2d 871 (1950) ; Blair v. Freeman, 125 U.S. 
App. D.C. 207, 370 F.2d 229, 235 (1966), noting that it was with 
‘A. L. A. Schechter Poultry Corp. v. United States, 295 U.S. 495 
(1935), and Panama Refining Co. v. Ryan, 293 U.S. 388 (1935), 
“specifically in mind” that the statutory framework was estab- 
lished. 342 U.S. at 465, n. 16. 
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Agriculture Department's view of Section Se-1, a domestic 
order is automatically applicable to imports. Congress 
could not and did not intend to delegate to private economic 
groups the power to control the economic destiny of their 
competitors. As the Supreme Court has held: 


“This is legislative delegation in its most obnoxious 
form: for it is not even delegation to an official or an 
official body. presumptively disinterested, but to pri- 
vate persons whose interests may be and often are 
adverse to the interests of others in the same business. 
... {I]n the very nature of things, one person may 
not be entrusted with the power to regulate the busi- 
ness of another, and especially of a competitor. And 
2 statute which attempts to confer such power under- 
takes an intolerable and unconstitutional interference 
with personal liberty and private property. The dele- 
zation is so clearly arbitrary, and so clearly a denial 
of rights safeguarded by the due process clause of the 
Fifth Amendment, that it is unnecessary to do more 
than refer to decisions of this court which foreclose 
the question.” Carter v. Carter Coal Co., 298 U.S. 
238, 311 (1936). 


Yet the facts of this case demonstrate that what Congress 
may not and has not done, the Secretary has done, with 
precisely the consequences the Supreme Court predicted. 


The Secretary’s abdication of his responsibility to ad- 
minister properly the Florida Tomato Committee begins 
with the selection of its members. The record is clear that 
the local industry may place whomever it desires on the 
Committee since no nomination of either a2 member or of 
an alternate made by the Florida producers has ever been 
rejected by the Secretary. (See A 122, 234). Such a prac- 
tice is to be contrasted with the meticulous selection of a 
representative industry-wide committee approved by the 
Supreme Court in Opp Cotton Mills, Inc. v. Administrator 
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of the Wage and Hour Division of the Dept. of Labor, 312 
U.S. 126 (1941). 


Once the Florida tomato industry has chosen its repre- 
sentatives, the Committee is vested by the Secretary with 
the broadest discretion in formulating particular restric- 
tions on the handling of tomatoes. As defendant Hedlund 
concedes, “the Department has not . . . imposed a regula- 
tion without a recommendation from the Committee.” * 


The record is clear that the Secretary routinely* adopts 
the Florida Tomato Committee’s recommendations with- 
out even possessing, much less utilizing, any basis for 
analyzing the appropriateness of the recommendations. A 
Department of Agriculture representative even informed 
the Committee that, although “the Secretary can overrule 
this Committee on anything it does, . . . it’s a cold day in 
June when he has ever overruled the Committee.” (A 147). 
Indeed, many of the recommendations from the Committee 
received such expeditious treatment that they were ap- 
proved on the very day when the recommendations were 
telephoned to Washington by the Committee. (See, ¢.g., 
A 173). 


The Department of Agriculture did not request sta- 
tistical support for the discriminatory recommendations 


2 Transcript of deposition of Floyd F. Hedlund, filed June 29, 
1970, p. 218. 


2For the 1968-1969 and 1969-1970 winter tomato seasons, the 
Department of Agriculture issued orders implementing all but one 
recommendation for restrictions received from the Florida Tomato 
Committee. See defendants’ answers to interrogatories (Set No. 2), 
filed September 10, 1970, 1.3. The one not implemented was dis- 
earded for procedural, not substantive reasons. As a Department 
of Agriculture representative told the Committee, it was not fol- 
lowed to “place the Department on sound legal ground in the 
event the Secretary's action was again attacked in Court.” Exhibit 
PL-127, p. 2, attached to transcript of deposition of John S. Peters, 
filed July 30, 1970. 
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assertedly based on “equalizing the burden” between 
“segments” of the Florida tomato industry,’ did not gen- 
erate any statistical analysis of its own by which to 
review it,? and in fact does not have any knowledge of the 
acreage breakdown between green and colored tomatoes 
within the State of Florida. (A 78). Thus, the Depart- 
ment of Agriculture has allowed itself to become in effect 
a rubber-stamp for a self-interested private group, since 
there is no basis for administrative or judicial review of 
this cornerstone determination in the decision-making 
process. 


Because the private Florida Tomato Committee has vir- 
tual control over the content of the restrictions, the moti- 
vation of the Committee in fashioning the restrictions be- 
comes highly pertinent. Repeated statements by the Com- 
mittee members leave no doubt what that motivation is; 
for example, as one Committee member put it: “The rea- 
son behind the regulation is that we can cut out a lot of 
Mexican tomatoes. ... [L]et’s face it, we are trying to 
cat out more of the Mexicans than we are of ourselves.” 
(See pp. 12-13, supra). 


It is to be expected that the Florida Tomato Committee 
would propose regulations which work in its interest and 
against importers. What: is not to be expected and what 
is not permissible under the statute or the Constitution is 
for the Secretary of Agriculture to abdicate his statutory 
responsibilities by permitting the promulgation, as binding 
governmental orders, of recommendations whose basis even 
he cannot review. As a state Supreme Court recently 
observed: 


: Transcript of deposition of John S. Peters, filed July 30, 1970, 
p. 205. 


2 Transcript of deposition of Floyd F. Hedlund, filed June 29, 
1970, p. 192. 
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“Courts must view with grave concern the exercise of 
arbitrary power left in the hands of unofficial persons. 
Granting legislative power to private persons without 
hearing or other safeguards is a practice to be indulged 
in only when it appears that the end the legislature 
seeks can be accomplished in no other practicable way. 
This is especially so when, as here, the grant is given 
to the very persons who will benefit most by an arbi- 
trary and wrongful use of that power.” EI 
Arms Co., Inc. v. G.E.M. of St. Louis Inc., 257 Minn. 
562, 102 N.W.2d 528, 536-37 (1960). See also Note, 
67 Harv. L. Rev. 1398, 1408 (1954). 


In approving procedures whereby an industry committee 
makes recommendations to a federal administrator affect- 
ing members of the committee and their competitors, the 
Supreme Court has emphasized the fact that the adminis- 
trator must exercise close supervision and ultimate control 
over the effectiveness of the regulation. See, e.g., Opp 
Cotton Mills, Inc. v. Administrator of the Wage and Hour 
Division of the Department of Labor, supra; Sunshine 
Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940). In 
Sunshine Co., the Court stated: 


“Nor has Congress delegated its legislative authority 
to the industry. The members of the code function sub- 
ordinately to the Commission. It, not the code authori- 
ties, determines the prices. And it has authority and 
surveillance over the activities of these authorities. 
Since law-making is not entrusted to the industry, this 
statutory scheme is unquestionably valid.” 310 U.S. 
at 399. 


An administrator has a responsibility not to limit himself 
blindly to the recommendations of interested private 
parties, but to see to it at the very least that the record is 
complete and that all relevant facts have been considered 
prior to taking action. See, ¢.g., Michigan Consolidated 
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Gas Co. v. Federal Power Commission, 108 U.S. App. D.C. 
409, 283 F.2d 204 (1960); Aberdeen & Rockfish Railroad 
Co. x. U.S., 270 F. Supp. 695 (E.D. La. 1967) ; Isbrandtsen 
Co. v. U.S., 96 F. Supp. $83 (S.D.N-Y. 1951), aff'd by an 
equally divided Court sub nom. Rederi v. Isbrandtsen 
Co., 342 U.S. 950 (1952). Indeed, it has been held that an 
agency should, on its own initiative if necessary, consider 
other alternatives where those advanced by private parties 
will not best satisfy the public interest. See Michigan 
Consolidated Gas Co. v. FPC, supra.* 


In the present case, the record shows that the Secretary 
has not even satisfied this minimal obligation. By adopt- 
ing wholecloth the discriminatory regulations of the Com- 
mittee. the Secretary has failed to discharge his responsi- 
bilities under the statute and has violated the Due Process 
Clause of the Fifth Amendment. 


2 See also Lehigh Valley Co-op v. United States, supra, 370 U.S. 
at 98, where the Supreme Court, in striking down the Secretary’s 
action under a marketing order, noted that “there [were] other 
means available to the Secretary for achieving” the same result; 
and Dean Milk Co. v. City of Madison, 340 U.S. 349, 354 (1951), 
where the Court invalidated discriminatory state legislation be- 
cause “reasonable nondiscriminatory alternatives, adequate to con- 
serve legitimate local interests” were available. 


53 


V. 


The Statute, as Applied and by Its Terms, Violates 
Appellants’ Constitutional Right to Due Process of 
Law by Imposing Undue Economic Burdens and Deny- 
ing Basic Procedural Rights Afforded Others Similarly 
Situated. 


A. As Applied by the Secretary and the Florida Tomato 
Committee, the Statute Places an Undue Economic 
Burden on Certain American Merchants to the Direct 
and Substantial Benefit of Their Florida Competitors. 

The restrictions on the marketing of tomatoes recom- 
mended by the Florida Tomatc Committee and promulgated 
by the Secretary under the statute are intended to bear 
and do in fact bear much more heavily on handlers of 
tomatoes grown in Mexico than on handlers of tomatoes 
grown in Florida. Thus, they violate the principle of due 
process which prohibits government action which inten- 
tionally bestows substantial economic benefits on one class 
of competitors at the direct expense of another class of 
competitors. Morey v. Doud, 354 U.S. 457, 466 (1957) ; 
Hartford Steam Boiler Inspection & Insurance Co. v. Har- 
rison, 301 U.S. 459, 463 (1937); Mayflower Farms, Inc. 
v. Ten Eyck, 297 U.S. 266, 274 (1936). 


That the unlawful discrimination results from the im- 
proper administration of the statute rather than from its 
terms will not cure the constitutional infirmity. As the 
Supreme Court stated in Yick Wo v. Hopkins, 118 US. 
356, 373-74 (1886) : 


“Though the law itself may be fair on its face and 
impartial and in appearance, yet, if it is applied and 
administered by public authority with an evil eye 
and an unequal hand, so as practically to make un- 
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just and illegal discriminations between persons in 
similar circumstances, material to their rights, the 
denial of equal justice is still within the prohibition of 
the Constitution.” 


In Fick Wo. the Supreme Court held unconstitutional a 
practice whereby an administrative body applied a super- 
ficially fair regulation in such a way as to discriminate 
against the economic interest of one class of competitors. 


Similarly, in the instant case, the Secretary of Agricul- 
ture and the Florida Tomato Committee are administer- 
ing the Agricultural Marketing Agreement Act of 1937 
with an “nnequal hand” to promote the economic interests 
of the handlers of Florida tomatoes at the expense of the 
American handlers of tomatoes grown in Mexico. 


The discrimination against American handlers of to- 
matoes grown in Mexico which results from the contested 
restrictions is not the ordinary incident of government 
regulation of business. It is the purposeful, intentional 
and invidious discrimination prohibited by the Constitution. 
See Snowden v. Hughes, 321 U.S. 1 (1944) ; Sunday Lake 
Iron Co. v. Township of Wakefield, 247 U.S. 350 (1918). 


The record is clear that the Florida Tomato Committee 
intended the size restrictions to work a greater hardship 
on handlers of Mexican tomatoes than on themselves. 
(Pages 12-13, supra). 


As was expected, in the weeks immediately following the 
implementation of the discriminatory restrictions during 
the 1969-1970 winter season, tomatoes grown in Mexico 
comprised a significantly reduced percentage of the Amer- 
ican market compared to the previous weeks and months. 
Before the restrictions took effect, tomatoes grown in 


Mexico accounted for approximately 67 per cent of the 
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tomatoes marketed in the United States during the winter 
months. (A 203). Within one month after the restrictions 
became effective, however, Mexican grown tomatoes repre- 
sented only 24 percent of those reaching the American 
market. (Jd.). 


In rough dollar amounts, each day the discriminatory 
size restrictions were in effect, wholesale sales of approxi- 
mately $150,000 per day were lost for tomatoes handled by 
appellants. At the same time, Florida growers lost no more 
than approximately $20,000 per day in sales. (A 198-201). 


In sum, the restrictions intentionally cast an unequal 
burden on the handlers of tomatoes. The American han- 
dlers of tomatoes grown in Mexico were deprived of almost 
a third of their produce while the handlers of Florida 
tomatoes were only negligibly affected. Since these han- 
dlers are in the identical business with the handlers of 


Florida tomatoes, this intentional, disparate treatment 
violates appellants’ constitutional rights. As the Supreme 
Court has stated: 


“[E]qual protection is denied when upon one of two 
parties engaged in the same kind of business and 
under the same conditions burdens are cast which are 
not cast upon the other.” Cotting v. Kansas City Stock 
Yards Co., 183 U.S. 79, 112 (1901). See also cases 
cited, supra, pp. 53-54. 


B. The Imbalance of Access to the Decision-Making Process, 
Between Plaintiffs as Compared to Florida Growers, 
Constitutes an Arbitrary and Invidious Classification 
Violative of the Due Process Clause. 


The statute itself establishes such a gross imbalance in 
procedural rights between handlers of tomatoes grown in 
Florida and handlers of tomatoes grown in Mexico that 
it constitutes an invidious discrimination in violation of 
the Due Process Clause of the Fifth Amendment. 
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Although appellants. handlers of tomatoes grown in 
Mexico. and the handlers of Florida tomatoes are “simi- 
larly cireumstanced” * and equally affected by marketing 
orders adopted by the Secretary, the access which these 
two groups have to the decision-making process is vastly 
different : 


(a) Under the Act, handlers of Florida tomatoes have, 
among other protections under Section Se, the right to 
seek an exemption from the Secretary of Agriculture, on 
the basis of facts peculiar to them, and to obtain a hear- 
ing on the request for exemption. 7 U.S.C. § 608e(15). 


(b) Handlers of Florida tomatoes have the crucial right 
to participate, through membership in or representation 
on the Florida Tomato Committee, in formulating recom- 
mended market limitations submitted to the Secretary. 7 
U.S.C. § 608e(7) (C)- 


(ec) Handlers of Florida tomatoes have a right to par- 
ticipate in a referendum concerning the approval or re- 
jection of the Secretary’s order before it takes effect. 7 
T.S.C. § 608e(8)- 


If the Government’s position is correct, American han- 
dlers of Mexican tomatoes have none of these procedural 
rights, even though under Section Se-1 the tomato mar- 
keting orders have been applied automatically to them. 


This imbalance of procedural rights is not premised 
upon “a fair and substantial relation to the object of the 
legislation.” F. S. Royster Guano Co. v. Virginia, 253 
U.S. 412 (1920). As demonstrated, the purpose of Section 
e-1 was simply to place importers, such as appellants, on 


1 See F. S. Royster Guano Co. v. Virgina, 253 U.S. 412 (1920) ; 
Rinaldi v. Yeager, 3384 U.S. 305 (1966) ; McLaughlin v. Florida, 
379 U.S. 184 (1964). 
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the same footing, substantively, as domestic growers and 
handlers. In order to subject these “similarly circum- 
stanced” parties to the same substantive requirements, it 
is hardly necessary to discriminate between them proce- 
durally. To the contrary, due process requires that they 
be treated equally. See Bazstrom v. Herold, 383 U.S. 107 
(1966), and Bolton v. Harris, 130 U.S. App. D.C. 1, 395 
F.2d 642 (1968) (holding unconstitutional the failure to 
accord the same procedural safeguards to all persons 
civilly committed to mental institutions); Wiliams v. 
Rhodes, 393 U.S. 23 (1968) (holding unconstitutional 
different procedural ballot requirements for political 
parties); and Harper v. Virginia Board of Election, 383 
U.S. 663 (1966) (holding unconstitutional a statute afford- 
ing indigents an inferior right of access to the political 
decision-making process). 


For example, there is no rational basis for allowing 
domestic handlers to seek an exemption from marketing 
orders but denying that right to handlers of imported 
products. If a marketing order is not undermined by 
making a procedure for exemption available to domestic 
handlers in the same marketing area whose conditions 
gave rise to the restrictions, there is no rational basis 
for making such a procedure unavailable to handlers of 
imports, where an entirely different set of conditions may 
prevail. 

At a time when increasing recognition is being given to 
the right to participate in administrative and judicial pro- 
ceedings which directly affect one’s economie and social 
interests, See, e.g., Association of Data Processing Service 
Organizations, Inc. v. Camp, 397 U.S. 150 (1970) ; Barlow 
v. Collins, 397 U.S. 159 (1970); Curran v. Laird, 136 U.S. 
App. D.C. 280, 420 F.2d 122 (1969), a statute which arbi- 
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trarily denies these rights to one directly affected class 
but not others similarly situated is clearly constitutionally 
invalid. 

Finally, the Act violates the Due Process Clause because 
it embodies an irrational, irrebuttable presumption that 
all imported tomatoes but not all domestic tomatoes are 
directly competitive with tomatoes produced in the domes- 
tie marketing area where an order is in effect. See Shapiro 
v. Thompson, 394 U.S. 618 (1969); Tot v. United States, 
319 U.S. 463 (1943). 


In the view of defendant Agriculture Department offi- 
cials, under Section Se-1, the tomato marketing order here 
in issue applies to all tomatoes imported into this country 
regardless of whether they are destined for areas in which 
they will be competitive with Florida tomatoes. The situa- 
tion with respect to domestic growers and handlers is far 
different. Section Sc(11) requires the Secretary to limit 
the domestic effect of a marketing order to the “smallest 
regional production areas” possible, consistent with policy 
of the Act to establish orderly marketing conditions. Sec- 
tion Se(11) requires the Secretary to consider carefully the 
competitive realities of the marketplace and to limit his 
orders so as to restrict only the domestic producers or 
handlers necessary for the particular order involved. 


Substantial quantities of tomatoes grown in Mexico are 
marketed in areas where the domestic tomatoes subject to 
the Florida marketing order are an insubstantial factor. 
For example, in California in 1966 and 1967, Florida to- 
matoes accounted for approximately 4 per cent of the Los 
Angeles market, and approximately 8 per cent of the San 


Francisco market.! The overwhelming preponderance of 


2U.S. Department of Agriculture, “Supplying U.S. Markets 
with Presh Winter Produce,” Agricultural Economic Report No. 
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winter tomatoes in the California market is imported from 
Mexico. If the California market were served by local 
domestic sources, it is clear that the Florida marketing 
order would not have been applicable. However, in this 
case, consistent with his view of the import provisions of 
the statute, the Secretary gave no consideration to the 
possibility of distinguishing between competitive and non- 
competitive marketing areas. 


For these reasons, appellants submit that the statute, 
as applied and by its terms, violates the Due Process Clause 
of the Fifth Amendment. 


VL 


The District Court Erred in Granting Summary Judg- 
ment for Appellees When There Were Genuine Disputes 


as to Facts Material to Appellees’ Theory for Summary 
Judgment. 


In granting summary judgment for defendants, the dis- 
trict court concluded that there are no material issues of 
fact, although the court’s opinion did not state what facts 
were thought material to this disposition of the case. (A 
265). It may be that defendant Agriculture Department 
officials will attempt to sustain the court’s granting of sum- 
mary judgment on the basis of the fact—implied by defen- 
dant Agriculture Department officials in their pleadings, 
although not asserted as a material fact in their statement 
of material facts as to which they contended there was no 


154, p. 135 (1969). This publication is Exhibit PL-317 attached 
to the transcript of deposition of Floyd F. Hedlund, filed June 
29, 1970. 
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material dispute (A 111-13)—that the discriminatory size 
restrictions in fact “equalized the burden” between asserted 
different “segments” of the Florida Tomato Committee. 
If this is a material fact, it is genuinely disputed and the 
@istrict court was clearly in error in granting summary 
judgment for defendants. 


As to the equalizing-the-burden theory, the defendant 
Agriculture Department officials argue: 


“It is very difficult. like I said before, for the Secre- 
tary to actually determine the extent of the equali- 
zation. He just can’t do it. He has to take the word of 
the Florida Tomato Committee.” (A 244a). 


Thus, they argue that they are entitled to rely upon the 
representations of the Florida Tomato Committee, without 
regard to the facts, even though a theory of equalizing the 
burden is the only justification that has ever been advanced 
in favor of the discriminatory size restrictions. This is a 
total abdication of responsibility, which, for reasons stated 
in Part IV of this brief, is in clear violation of the statutes 
and the Due Process Clause of the Constitution. 


More than that, we believe that it is essential to the 
theory for summary judgment advanced by the defendant 
Agriculture Department officials for them to establish that 
the discriminatory size restrictions in fact “equalize the 
burden” between the asserted different segments of the 
Florida industry. Appellants dispute that there was any 
equalizing of the burden between asserted different in- 
dustry segments within Florida. 


The record in this case establishes that, based on data 
in the hands of the Florida Tomato Committee, the dis- 
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criminatory size restrictions in question reduced a sub- 
stantially greater percentage of pink tomatoes than of 
green tomatoes. (A 185-87). Therefore, wholly apart from 
the fact that the evidence demonstrates that the overriding 
concern of the Florida Tomato Committee was with 
stopping imports, not with “equalizing the burden” within 
Florida, the restrictions did not in fact “equalize the 
burden.” 


Accordingly, the district court’s granting of summary 
judgment for defendants should be reversed. 
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CONCLUSION 


For the reasons stated, the order and judgment of the 
district court should be reversed, and the case should be 
remanded to the district court for issuance of appropriate 


injunctive relief and for entry of judgment in favor of 
appellants adjudging and declaring that: 


(1) The discriminatory size restrictions applicable to 
the handling of domestic tomatoes shall not be applicable 
to imports, or 


(2) All restrictions on the handling of tomatoes promul- 
gated pursuant to the procedures and with the effect de- 
seribed in this brief shall be null and void under the Agri- 
cultural Marketing Agreement Act of 1937 and the Con- 
stitution of the United States. 


Respectfully submitted, 


Rosgert E. HerzsTErn 
Brookstey Lanpav 
ALEexaNnDER E. BENNETT 
Irvin B. NatHan 
1229 Nineteenth St., N.W. 
Washington, D. C. 20036 
Attorneys for Appellants 


Of Counsel: 


Azsotp & Porrer 
Washington, D. C. 20036 


Dated: December 4, 1970 


ADDENDA 


ADDENDUM I 


Pertinent Provisions of the Agricultural Marketing 
Agreement Act of 1937, Reenacting, Amending and 
Supplementing the Agricultural Adjustment Act, 
as Amended 


[7 U.S.C.] 


$608. [Section 8c of the Agricultural Marketing Agree- 
ment Act of 1937, as amended] Orders regulating 
handling of commodity. 


(1) Issuance by Secretary. 


The Secretary of Agriculture shall, subject to the pro- 
visions of this section, issue, and from time to time amend, 
orders applicable to processors, associations of producers, 
and others engaged in the handling of any agricultural 
commodity or product thereof specified in subsection (2) 
of this section. Such persons are referred to in this chapter 
as “handlers.” Such orders shall regulate, in the manner 
hereinafter in this section provided, only such handling of 
such agricultural commodity, or product thereof, as is in 
the current of interstate or foreign commerce, or which di- 
rectly burdens, obstructs, or affects, interstate or foreign 
commerce in such commodity or product thereof. 


(2) Commodities to which applicable; single commodities 
and separate agricultural commodities. 


Orders issued pursuant to this section shall be applicable 
only to (A) the following agricultural commodities and the 
products thereof (except canned or frozen grapefruit, cher- 
ries, apples, or cranberries, the products of naval stores, 
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and the products of honeybees), or to any regional, or mar- 
ket classification of any such commodity or product: Milk, 
fruits (including filberts, almonds, pecans, and walnuts but 
not including apples. other than apples produced in the 
States of Washington, Oregon, Idaho, New York, Michigan, 
Maryland, New Jersey. Indiana, California, Maine, Ver- 
mont. New Hampshire, Rhode Island, Massachusetts, and 
Connectient. and not including fruits for canning or freez- 
ing other than olives, grapefruit, cherries, cranberries, and 
apples produced in the States named above except Wash- 
ington, Oregon, and Idaho), tobacco, vegetables (not includ- 
ing vegetables, other than asparagus, for canning or freez- 
ing). hops, honeybees and naval stores as included in the 
Naval Stores Act and standards established thereunder 
(including refined or partially refined oleoresin): Pro- 
vided, That no order issued pursuant to this section shall 
be effective as to any grapefruit for canning or freezing 
unless the Secretary of Agriculture determines, in addition 
to other findings and determinations required by this chap- 
ter, that the issuance of such order is approved or favored 
by the processors who, during a representative period de- 
termined by the Secretary, have been engaged in canning 
or freezing such commodity for market and have canned or 
frozen for market more than 50 per centum of the total 
volume of such commodity eanned or frozen for market 
during such representative period; and (B) any agricul- 
tural commodity (except honey, cotton, rice, wheat, corn, 
grain sorghums, oats, barley, rye, sugarcane, sugarbeets, 
wool, mohair, livestock, soybeans, cottonseed, flaxseed, 
poultry (but not excepting turkeys), eggs (but not except- 
ing turkey hatching eggs), fruits and vegetables for canning 
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or freezing, and apples, or any regional or market classifi- 
cation thereof, not subject to orders under (A) of this sub- 
division, but not the products (including canned or frozen 
commodities or products) thereof. No order issued pur- 
suant to this section shall be effective as to cherries, apples, 
or cranberries for canning or freezing unless the Secretary 
of Agriculture determines, in addition to other required 
findings and determinations, that the issuance of such order 
is approved or favored by processors who, during a repre- 
sentative period determined by the Secretary, have engaged 
in canning or freezing such commodity for market and have 
frozen or canned more than 50 per centum of the total vol- 
ume of the commodity to be regulated which was canned or 
frozen within the production area, or marketed within the 
marketing area, defined in such order, during such repre- 
sentative period. No order issued pursuant to this section 
shall be applicable to peanuts produced in more than one 
of the following production areas: the Virginia-Carolina 
production area, the Southeast production area, and the 
Southwest production area. If the Secretary determines 
that the declared policy of this chapter will be better 
achieved thereby (i) the commodities of the same general 
class and used wholly or in part for the same purposes may 
be combined and treated as a single commodity and (ii) 
the portion of an agricultural commodity devoted to or 
marketed for a particular use or combination of uses, may 
be treated as a separate agricultural commodity. All agri- 
cultural commodities and products covered hereby shall be 
deemed specified herein for the purposes of subsections (6) 
and (7) of this section. 


(3) Notice and hearing. 


Whenever the Secretary of Agriculture has reason to be- 
lieve that the issuance of an order will tend to effectuate 
the declared policy of this chapter with respect to any com- 
modity or product thereof specified in subsection (2) of this 
section, he shall give due notice of and an opportunity for a 
hearing upon a proposed order. 


(4) Finding and issuance of order. 


After such notice and opportunity for hearing, the Secre- 
tary of Agriculture shall issue an order if he finds, and sets 
forth in such order, upon the evidence introduced at such 
hearing (in addition to such other findings as may be spe- 
cifically required by this section) that the issuance of such 
order and all of the terms and conditions thereof will tend 
to effectuate the declared policy of this chapter with respect 
to such commodity. 


(5) Milk and its products; terms and conditions of orders. 


In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the follow- 
ing terms and conditions, and (except as provided in sub- 
section (7) of this section) no others: 


(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, 
or providing a method for fixing, minimum prices for 
each such use classification which all handlers shall 
pay, and the time when payments shall be made, for 
milk purchased from producers or associations of pro- 
ducers. Such prices shall be uniform as to all handlers, 
subject only to adjustments for (1) volume, market, 
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and production differentials customarily applied by the 
handlers subject to such order, (2) the grade or quality 
of the milk purchased, and (3) the locations at which 
delivery of such milk, or any use classification thereof, 
is made to such handlers: 


(B) Providing: 


(i) for the payment to all producers and associa- 
tions of producers delivering milk to the same han- 
dler of uniform prices for all milk delivered by them: 
Provided, That except in the case of orders covermg 
milk products only, such provision is approved or 
favored by at least three-fourths of the producers 
who, during a representative period determined by 
the Secretary of Agriculture, have been engaged in 
the production for market of milk covered in such 
order or by producers who, during such representa- 
tive period, have produced at least three-fourths of 
the volume of such milk produced for market during 
such period; the approval required hereunder shall 
be separate and apart from any other approval or 
disapproval provided for by this section; or 


(ii) for the payment to all producers and associa- 
tions of producers delivering milk to all handlers of 
uniform prices for all milk so delivered, irrespective 
of the uses made of such milk by the individual 
handler to whom it is delivered; 


subject, in either case, only to adjustments for (a) vol- 
ume, market, and production differentials customarily 
applied by the handlers subject to such order, (b) the 
grade or quality of the milk delivered, (c) the locations 
at which delivery of such milk is made, and (d) a fur- 
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ther adjustment, equitably to apportion the total value 
of the milk purchased by any handler, or by all han- 
dlers. among producers and associations of producers, 
on the basis of their marketings of milk, which may 
be adjusted to reflect sales of such milk by any handler 
or by all handlers in any use classification or classifica- 
tions, during a representative period of time which 
need not be limited to one year. In the event a producer 
holding a base allocated under this clause (d) shall re- 
duee his marketings, such reduction shall not adversely 
affect his history of production and marketing for 
the determination of future bases. Allocations to pro- 
ducers under this clause (d) may be transferable under 
an order on such terms and conditions as may be pre- 
seribed if the Secretary of Agriculture determines that 
transferability will be in the best interest of the public, 
existing producers, and prospective new producers. 
Any increase in class one base resulting from enlarged 
or increased consumption and any producer class one 
bases forfeited or surrendered shall first be made 
available to new producers and to the alleviation of 
hardship and inequity among producers. In the case 
of any producer who during any accounting period de- 
livers a portion of his milk to persons not fully regu- 
lated by the order, provision may be made for reducing 
the allocation of, or payments to be received by, any 
such producer under this clause (d) to compensate for 
any marketings of milk to such other persons for such 
period or periods as necessary to insure equitable par- 
ticipation in marketings among all producers. Notwith- 
standing the provisions of subsection (12) of this sec- 
tion and the last sentence of subsection (19) of this 
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section, order provisions under (d) above shall not 
become effective in any marketing order unless sepa- 
rately approved by producers in a referendum in which 
each individual producer shall have one vote and may 
be terminated separately whenever the Secretary 
makes a determination with respect to such provisions 
as is provided for the termination of an order in sub- 
section (16) (B) of this section. Disapproval or termi- 
nation of such order provisions shall not be considered 
disapproval of the order or of other terms of the order. 


(C) In order to accomplish the purposes set forth 
in paragraphs (A) and (B) of this subsection, provid- 
ing a method for making adjustments in payments, as 
among handlers (including producers who are also 
handlers), to the end that the total sums paid by each 
handler shall equal the value of the milk purchased 


by him at the prices fixed in accordance with paragraph 
(A) of this subsection. 


(D) Providing that, in the case of all milk purchased 
by handlers from any producer who did not regularly 
sell milk during a period of 30 days next preceding the 
effective date of such order for consumption in the 
area covered thereby, payments to such producer, for 
the period beginning with the first regular delivery by 
such producer and continuing until the end of two full 
calendar months following the first day of the next 
succeeding calendar month, shall be made at the price 
for the lowest use classification specified in such order, 
subject to the adjustments specified in paragraph (B) 
of this subsection. 
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(E) Providing (i) except as to producers for whom 
such services are being rendered by a co-operative 
marketing association, qualified as provided in para- 
graph (F) of this subsection, for market information 
to producers and for the verification of weights, sam- 
pling, and testing of milk purchased from producers, 
and for making appropriate deductions therefor from 
payments to producers, and (ii) for assurance of, and 
security for, the payment by handlers for milk pur- 
chased. 


(F) Nothing contained in this subsection is intended 
or shall be construed to prevent a co-operative mar- 
keting association qualified under the provisions of 
sections 291 and 292 of this title, engaged in making 
collective sales or marketing of milk or its products 
for the producers thereof, from blending the net pro- 


eeeds of all of its sales in all markets in all use classi- 
fications, and making distribution thereof to its pro- 
ducers in accordance with the contract between the 
association and its producers: Provided, That it shall 
not sell milk or its products to any handler for use 
or consumption in any market at prices less than the 
prices fixed pursuant to paragraph (A) of this sub- 
section for such milk. 


(G) No marketing agreement or order applicable to 
milk and its products in any marketing area shall pro- 
hibit or in any manner limit, in the case of the products 
of milk, the marketing in that area of any milk or 
product thereof produced in any production area in 
the United States. 


(H) Marketing orders applicable to milk and its 
products may be limited in application to milk used 
for manufacturing. 
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(6) Other commodities; terms and conditions of orders. 


In the case of the agricultural commodities and the 
products thereof, other than milk and its products, speci- 
fied in subsection (2) of this section orders issued pur- 
suant to this section shall contain one or more of the fol- 
lowing terms and conditions, and (except as provided in 
subsection (7) of this section), no others: 


(A) Limiting, or providing methods for the limita- 
tion of, the total quantity of any such commodity or 
product, or of any grade, size, or quality thereof, 
produced during any specified period or periods, which 
may be marketed in or transported to any or all mar- 
kets in the current of interstate or foreign commerce 
or so as directly to burden, obstruct, or affect inter- 
state or foreign commerce in such commodity or prod- 
uct thereof, during any specified period or periods by 
all handlers thereof. 


(B) Allotting, or providing methods for allotting, 
the amount of such commodity or product, or any 
grade, size, or quality thereof, which each handler may 
purchase from or handle on behalf of any and 
all producers thereof, during any specified period or 
periods, under a uniform rule based upon the amounts 
sold by such producers in such prior period as the 
Secretary determines to be representative, or upon 
the current quantities available for sale by such pro- 
ducers, or both, to the end that the total quantity 
thereof to be purchased, or handled during any speci- 
fied period or periods shall be apportioned equitably 
among producers. 
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(C) Allotting, or providing methods for allotting, 
the amount of any such commodity or product, or any 
grade, size, or quality thereof, which each handler may 
market in or transport to any or all markets in the 
current of interstate or foreign commerce or SO aS 
directly to burden, obstruct, or affect interstate or 
foreign commerce in such commodity or product 
thereof, under a uniform rule based upon the amounts 
which each such handler has available for current 
shipment, or upon the amounts shipped by each such 
handler in such prior period as the Secretary deter- 
mines to be representative, or both, to the end that 
the total quantity of such commodity or product, or 
any grade, size, or quality thereof, to be marketed in 
or transported to any or all markets in the current 
of foreign commerce or SO as directly to burden, ob- 
struct, or affect interstate or foreign commerce in such 


commodity or product thereof, during any specified 
period or periods shall be equitably apportioned among 
all of the handlers thereof. 


(D) Determining, or providing methods for deter- 
mining, the existence and extent of the surplus of any 
such commodity or product, or of any grade, size, or 
quality thereof, and providing for the control and 
disposition of such surplus, and for equalizing the 
burden of such surplus elimination or control among 
the producers and handlers thereof. 


(E) Establishing or providing for the establishment 
of reserve pools of any such commodity or product, 
or of any grade, size, or quality thereof, and providing 
for the equitable distribution of the net return derived 
from the sale thereof among the persons beneficially 
interested therein. 
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(F) Requiring or providing for the requirement of 
inspection of any such commodity or product produced 
during specified periods and marketed by handlers. 


(G) In the ease of hops and their products, in addi- 
tion to, or in lieu of, the foregoing terms and condi- 
tions, orders may contain one or more of the following: 


(i) Limiting, or providing methods for the limita- 
tion of, the total quantity thereof, or of any grade, 
type, or variety thereof, produced during any speci- 
fied period or periods, which all handlers may han- 
dle in the current of or so as directly to burden, 
obstruct, or affect interstate or foreign commerce in 
hops or any product thereof. 


(ii) Apportioning, or providing methods for ap- 
portioning, the total quantity of hops of the produc- 
tion of the then current calendar year permitted to 
be handled equitably among all producers in the pro- 
duction area to which the order applies upon the 
basis of one or more or a combination of the fol- 
lowing: The total quantity of hops available or es- 
timated will become available for market by each 
producer from his production during such period; 
the normal production of the acreage of hops oper- 
ated by each producer during such period upon the 
basis of the number of acres of hops in production, 
and the average yield of that acreage during such 
period as the Secretary determines to be represen- 
tative, with adjustments determined by the Secre- 
tary to be proper for age of plantings or abnormal 
conditions affecting vield; such normal production or 
historical record of any acreage for which data as 
to yield of hops are not available or which had no 
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yield during such period shall be determined by the 
Secretary on the basis of the yields of other acreage 
of hops of similar characteristics as to productivity, 
subject to adjustment as just provided for. 


(iii) Allotting, or providing methods for allotting, 
the quantity of hops which any handler may handle 
so that the allotment fixed for that handler shall be 
limited to the quantity of hops apportioned under 
preceding clause (ii) to each respective producer of 
hops; such allotment shall constitute an allotment 
fixed for that handler within the meaning of sub- 
section (5) of section 608a of this title. 


(H) Providing a method for fixing the size, capac- 
ity, weight, dimensions, or pack of the container, or 
containers, which may be used in the packaging, trans- 
portation, sale, shipment, or handling of any fresh 
or dried fruits, vegetables, or tree nuts: Provided, 
however, That no action taken hereunder shall conflict 
with the Standard Containers Act of 1916 and the 
Standard Containers Act of 1928. 


(1) Establishing or providing for the establishment 
of marketing research and development projects de- 
signed to assist, improve, or promote the marketing, 
distribution, and consumption of any such commodity 
or product, the expense of such projects to be paid 
from funds collected pursuant to the marketing order: 
Provided, That with respect to orders applicable to 
cherries, carrots, citrus fruits, onions, Tokay grapes, 
fresh pears, dates, plums, nectarines, celery, sweet 


corn, limes, olives, pecans, Or avocados, such projects 
may provide for any form of marketing promotion 
including paid advertising. 
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(7) Terms common to all orders. 


In the case of the agricultural commodities and the prod- 
ucts thereof specified in subsection (2) of this section 
orders shall contain one or more of the following terms 
and conditions: 


(A) Prohibiting unfair methods of competition and 
unfair trade practices in the handling thereof. 


(B) Providing that (except for milk and cream to 
be sold for consumption in fluid form) such commodity 
or product thereof, or any grade, size, or quality 
thereof shall be sold by the handlers thereof only at 
prices filed by such handlers in the manner provided 
in such order. 


(C) Providing for the selection by the Secretary of 
Agriculture, or a method for the selection, of an agency 


or agencies and defining their powers and duties, 
which shall include only the powers: 


(i) To administer such order in accordance with 
its terms and provisions; 


(ii) To make rules and regulations to effectuate 
the terms and provisions of such order; 


(iii) To receive, investigate, and report to the Sec- 
retary of Agriculture complaints of violations of 
such order; and 


(iv) To recommend to the Secretary of Agricul- 
ture amendments to such order. 


No person acting as a member of an agency established 
pursuant to this paragraph shall be deemed to be acting 
in an official capacity, within the meaning of section 610 
(g) of this title, unless such person receives compensation 
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for his personal services from funds of the United States. 
There shall be included in the membership of any agency 
selected to administer a marketing order applicable to 
grapefruit for canning or freezing one or more represen- 
tatives of processors of the commodity specified in such 
order. 


(D) Incidental to, and not inconsistent with, the 
terms and conditions specified in subsections (5)—(7) 
of this section and necessary to effectuate the other 
provisions of such order. 


(S) Orders with marketing agreement. 


Except as provided in subsection (9) of this section, no 
order issued pursuant to this section shall become effective 
until the handlers (excluding cooperative associations of 
producers who are not engaged in processing, distributing, 
or shipping the commodity or product thereof covered by 
such order) of not less than 50 per centum of the volume 
of the commodity or product thereof covered by such order 
which is produced or marketed within the production or 
marketing area defined in such order have signed a mar- 
keting agreement, entered into pursuant to section 608b 
of this title, which regulates the handling of such com- 
modity or product in the same manner as such order, ex- 
cept that as to citrus fruits produced in any area producing 
what is known as California citrus fruits no order issued 
pursuant to this subsection shall become effective until 
the handlers of not less than 80 per centum of the volume 
of such commodity or product thereof covered by such 
order have signed such a marketing agreement: Provided, 
That no order issued pursuant to this subsection shall be 
effective unless the Secretary of Agriculture determines 
that the issuance of such order is approved or favored: 
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(A) By at least two-thirds of the producers who 
(exeept that as to citrus fruits produced in any area 
producing what is known as California citrus fruits 
said order must be approved or favored by three- 
fourths of the producers), during a representative 
period determined by the Secretary, have been en- 

ged, within the production area specified in such 
marketing agreement or order, in the production for 
market of the commodity specified therein, or who, 
during such representative period, have been engaged 
in the production of such commodity for sale in the 
marketing area specified in such marketing agreement, 
or order, or 


(B) By producers who, during such representative 
period, have produced for market at least two-thirds 
of the volume of such commodity produced for mar- 
ket within the production area specified in such mar- 
keting agreement or order, or who, during such repre- 
sentative period, have produced at least two-thirds of 
the volume of such commodity sold within the mar- 
keting area specified in such marketing agreement or 
order. 


(9) Orders with or without marketing agreement. 


Any order issued pursuant to this section shall become 
effective in the event that, notwithstanding the refusal or 
failure of handlers (excluding cooperative associations of 
producers who are not engaged in processing, distributing, 
or shipping the commodity or product thereof covered by 
such order) of more than 50 per centum of the volume of 
the commodity or product thereof (except that as to citrus 
fruits produced in any area producing what is known as 
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California citrus fruits said per centum shall be 80 per 
centum) covered by such order which is produced or mar- 
keted within the production or marketing area defined in 
such order to sign a marketing agreement relating to such 
commodity or product thereof, on which a hearing has been 
held. the Secretary of Agriculture determines : 


(A) That the refusal or failure to sign a marketing 
agreement (upon which a hearing has been held) by 
the handlers (excluding cooperative associations of 
producers who are not engaged in processing, distrib- 
uting, or shipping the commodity or product thereof 
covered by such order) of more than 50 per centum of 
the volume of the commodity or product thereof (ex- 
cept that as to citrus fruits produced in any area pro- 
ducing what is known as California citrus fruits said 


per centum shall be 80 per centum) specified therein 
which is produced or marketed within the production 
or marketing area specified therein tends to prevent 
the effectuation of the declared policy of this chapter 
with respect to such commodity or product, and 


(B) That the issuance of such order is the only prac- 
tical means of advancing the interests of the producers 
of such commodity pursuant to the declared policy, 
and is approved or favored: 


(i) By at least two-thirds of the producers (except 
that as to citrus fruits produced in any area produc- 
ing what is known as California citrus fruits said 
order must be approved or favored by three-fourths 
of the producers) who, during a representative pe- 
riod determined by the Secretary, have been en- 
gaged, within the production area specified in such 
marketing agreement or order, in the production for 
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market of the commodity specified therein, or who, 
during such representative period, have been en- 
gaged in the production of such commodity for sale 
in the marketing area specified in such marketing 
agreement, or order, or 


(ii) By producers who, during such representa- 
tive period, have produced for market at least two- 
thirds of the volume of such commodity produced 
for market within the production area specified in 
such marketing agreement or order, or who, during 
such representative period, have produced at least 
two-thirds of the volume of such commodity sold 
within the marketing area specified in such market- 
ing agreement or order. 


(10) Manner of regulation and applicability. 


No order shall be issued under this section unless it regu- 
lates the handling of the commodity or product covered 
thereby in the same manner as, and is made applicable 
only to persons in the respective classes of industrial or 
commercial activity specified in, a marketing agreement 
upon which a hearing has been held. No order shall be 
issued under this chapter prohibiting, regulating, or re- 
stricting the advertising of any commodity or product cov- 
ered thereby, nor shall any marketing agreement contain 
any provision prohibiting, regulating, or restricting the 
advertising of any commodity, or product covered by such 
marketing agreement. 


(11) Regional application. 


(A) No order shall be issued under this section which is 
applicable to all production areas or marketing areas, or 
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both, of any commodity or product thereof unless the 
Secretary finds that the issuance of several orders appli- 
cable to the respective regional production areas or regional 
marketing areas, or poth, as the case may be, of the com- 
modity or product would not effectively carry out the 
declared policy of this chapter. 


(B) Except in the case of milk and its products, orders 
issued under this section shall be limited in their applica- 
tion to the smallest regional production areas or regional 
marketing areas, Or both, as the case may be, which the 
Secretary finds practicable, consistently with carrying out 
such declared policy. 


(C) All orders issued under this section which are ap- 
plicable to the same commodity or product thereof shall, 
so far as practicable, prescribe such different terms, appli- 
cable to different production areas and marketing areas, as 
the Secretary finds necessary to give due recognition to 
the differences in production and marketing of such com- 
modity or product in such areas. 


(12) Approval of cooperative association as approval of 
producers. 


Whenever, pursuant to the provisions of this section, the 
Secretary is required to determine the approval or disap- 
proval of producers with respect to the issuance of any 
order, or any term or condition thereof, or the termination 
thereof, the Secretary shall consider the approval or dis- 
approval by any cooperative association of producers, bona 
fide engaged in marketing the commodity or product thereof 
covered by such order, or in rendering services for or ad- 
vancing the interests of the producers of such commodity, 
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as the approval or disapproval of the producers who are 
members of, stockholders in, or under contract with, such 
cooperative association of producers. 


(13) Retailer and producer exemption. 


(A) No order issued under subsection (9) of this section 
shall be applicable to any person who sells agricultural 
commodities or products thereof at retail in his capacity 
as such retailer, except to a retailer in his capacity as a 
retailer of milk and its products. 


(B) No order issued under this chapter shall be appli- 
cable to any producer in his capacity as a producer. 


(14) Violation of order; penalty. 


Any handler subject to an order issued under this sec- 


tion, or any officer, director, agent, or employee of such 
handler, who violates any provision of such order (other 
than a provision calling for payment of a pro rata share 
of expenses) shall, on conviction, be fined not less than $50 
or more than $500 for each such violation, and each day 
during which such violation continues shall be deemed a 
separate violation: Provided, That if the court finds that 
a petition pursuant to subsection (15) of this section was 
filed and prosecuted by the defendant in good faith and not 
for delay, no penalty shall be imposed under this subsection 
for such violations as occurred between the date upon which 
the defendant’s petition was filed with the Secretary, and 
the date upon which notice of the Secretary's ruling thereon 
was given to the defendant in accordance with regulations 
prescribed pursuant to subsection (15) of this section. 
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(15) Petition by handler for modification of order or 
exemption; court review of ruling of Secretary. 


(A) Any handler subject to an order may file a written 
petition with the Secretary of Agriculture, stating that 
any such order or any provision of any such order or any 
obligation imposed in connection therewith is not in accord- 
ance with law and praying for a modification thereof or 
to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance 
with regulations made by the Secretary of Agriculture, with 
the approval of the President. After such hearing, the 
Secretary shall make a ruling upon the prayer of such peti- 
tion which shall be final, if in accordance with law. 


(B) The District Courts of the United States in any dis- 
trict in which such handler is an inhabitant, or has his 
principal place of business, are vested with jurisdiction 
in equity to review such ruling, provided a bill in equity for 
that purpose is filed within twenty days from the date of 
the entry of such ruling. Service of process in such pro- 
ceedings may be had upon the Secretary by delivering to 
him a copy of the bill of complaint. If the court determines 
that such ruling is not in accordance with law, it shall re- 
mand such proceedings to the Secretary with directions 
either (1) to make such ruling as the court shall determine 
to be in accordance with law, or (2) to take such further 
proceedings as, in its opinion, the law requires. The pen- 
dency of proceedings instituted pursuant to this subsection 
(15) shall not impede, hinder, or delay the United States 
or the Secretary of Agriculture from obtaining relief pur- 
suant to section 608a(6) of this title. Any proceedings 
brought pursuant to section 608a(6) of this title (except 
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where brought by way of counterclaim in proceedings in- 
stituted pursuant to this subsection (15) ) shall abate when- 
ever a final decree has been rendered in proceedings be- 
tween the same parties, and covering the same subject 
matter, instituted pursuant to this subsection (15). 


(16) Termination of orders and marketing agreements. 


(A) The Secretary of Agriculture shall, whenever he 
finds that any order issued under this section, or any pro- 
vision thereof, obstructs or does not tend to effectuate the 
declared policy of this chapter, terminate or suspend the 
operation of such order or such provision thereof. 


(B) The Secretary shall terminate any marketing agree- 
ment entered into under section 608b of this title, or order 
issued under this section, at the end of the then current 
marketing period for such commodity, specified in such 
marketing agreement or order, whenever he finds that such 
termination is favored by a majority of the producers who, 
during a representative period determined by the Secretary, 
have been engaged in the production for market of the com- 
modity specified in such marketing agreement or order, 
within the production area specified in such marketing 
agreement or order, or who, during such representative pe- 
riod, have been engaged in the production of such com- 
modity for sale within the marketing area specified in such 
marketing agreement or order: Provided, That such ma- 
jority have, during such representative period, produced 
for market more than 50 per centum of the volume of such 
commodity produced for market within the production area 
specified in such marketing agreement or order, or have, 
during such representative period, produced more than 50 
per centum of the volume of such community sold in the 
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marketing area specified in such marketing agreement or 
order. but such termination shall be effective only if an- 
nounced on or before such date (prior to the end of the then 
eurrent marketing period) as may be specified in such 
marketing agreement or order. 


(C) The termination or suspension of any order or 
amendment thereto or provision thereof, shall not be con- 
sidered an order within the meaning of this section. 


(17) Provisions applicable to amendments. 


The provisions of this section and section 608d of this 
title applicable to orders shall be applicable to amendments 
to orders: Provided, That notice of a hearing upon a pro- 
posed amendment to any order issued pursuant to this sec- 
tion. given not less than three days prior to the date fixed 
for such hearing, shall be deemed due notice thereof. 


(18) Milk prices. 


The Secretary of Agriculture, prior to prescribing any 
term in any marketing agreement or order, or amendment 
thereto, relating to milk or its products, if such term is to 

oducers or associations 


of Congre: 

the purposes of such agreement, order, or amendment, be 
adjusted to reflect the price of feeds, the available supplies 
of feeds, and other economic conditions which affect market 
supply and demand for milk or its products in the marketing 
area or, in the case of orders applying only to manufac- 
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turing milk, the production area to which the contemplated 
marketing agreement, order, or amendment relates. When- 
ever the Secretary finds, upon the basis of the evidence ad- 
duced at the hearing required by section 608b of this title 
or this section, as the case may be, that the parity prices of 
such commodities are not reasonable in view of the price of 
feeds, the available supplies of feeds, and other economic 
conditions which affect market supply and demand for milk 
and its products in the marketing area or, in the case of 
orders applying only to manufacturing milk, the produc- 
tion area to which the contemplated agreement, order, or 
amendment relates, he shall fix such prices as he finds will 
reflect such factors, insure a sufficient quantity of pure and 
wholesome milk, and be in the public interest. Thereafter, 
as the Secretary finds necessary on account of changed 
circumstances, he shall, after due notice and opportunity 
for hearing, make adjustments in such prices. 


(19) Producer or processor referendum for 
approving order. 


For the purpose of ascertaining whether the issuance 
of an order is approved or favored by producers or proc- 
essors, as required under the applicable provisions of this 
chapter, the Secretary may conduct a referendum among 
producers or processors and in the case of an order other 
than an amendatory order shall do so. The requirements 
of approval or favor under any such provision shall be held 
to be complied with if, of the total number of producers or 
processors, or the total volume of production, as the case 
may be, represented in such referendum, the percentage 
approving or favoring is equal to or in excess of the per- 
centage required under such provision. The terms and con- 
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ditions of the proposed order shall be described by the Sec- 
retary in the ballot used in the conduct of the referendum. 
The nature, content, or extent of such description shall not 
be a basis for attacking the legality of the order or any 
action relating thereto. Nothing in this subsection shall 
be construed as limiting representation by cooperative as- 
sociations as provided in subsection (12) of this section. 


§ 60Se-1. [Section Se-1 of the Agricultural Marketing 
Agreement Act of 1937, as amended] Import pro- 
hibitions on tomatoes, avocados, limes, etc.; rules 
and regulations. 


Notwithstanding any other provision of law, whenever 
a marketing order issued by the Secretary of Agriculture 
pursuant to section 608¢ of this title contains any terms or 
conditions regulating the grade, size, quality, or maturity 
of tomatoes, avocados, mangoes, limes, grapefruit, green 
peppers, Irish potatoes, cucumbers, oranges, onions, wal- 
nuts, dates, or eggplants produced in the United States the 
importation into the United States of any such commodity, 
other than dates for processing, during the period of time 
such order is in effect shall be prohibited unless it com- 
plies with the grade, size, quality, and maturity provisions 
of such order or comparable restrictions promulgated here- 
under: Provided, That this prohibition shall not apply to 
such commodities when shipped into continental United 
States from the Commonwealth of Puerto Rico or any Ter- 
ritory or possession of the United States where this chap- 
ter has force and effect: Provided further, That whenever 
two or more such marketing orders regulating the same 
agricultural commodity produced in different areas of the 
United States are concurrently in effect, the importation 
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into the United States of any such commodity, other than 
dates for processing, shall be prohibited unless it complies 
with the grade, size, quality, and maturity provisions of 
the order which, as determined by the Secretary of Agricul- 
ture, regulates the commodity produced in the area with 
which the imported commodity is in most direct competi- 
tion. Such prohibition shall not become effective until after 
the giving of such notice as the Secretary of Agriculture 
determines reasonable, which shall not be less than three 
days. In determining the amount of notice that is reason- 
able in the case of tomatoes the Secretary of Agriculture 
shall give due consideration to the time required for their 
transportation and entry into the United States after pick- 
ing. Whenever the Secretary of Agriculture finds that the 
application of the restrictions under a marketing order to 
an imported commodity is not practicable because of varia- 
tions in characteristics between the domestic and imported 
commodity he shall establish with respect to the imported 
commodity, other than dates for processing, such grade, 
size, quality, and maturity restrictions by varieties, types, 
or other classifications as he finds will be equivalent or 
comparable to those imposed upon the domestic commodity 
under such order. The Secretary of Agriculture may pro- 
mulgate such rules and regulations as he deems necessary, 
to carry out the provisions of this section. Any person who 
violates any provision of this section or of any rule, regu- 
lation, or order promulgated hereunder shall be subject to 
a forfeiture in the amount prescribed in section 60S8a(5) of 
this title or, upon conviction, a penalty in the amount pre- 
scribed in section 60S¢e(14) of this title, or to both such 
forfeiture and penalty. 
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§ 624. [Section 22 of the Agricultural Adjustment Act of 
1935, as amended] Limitation on imports; authority 
of President. 


(a) Whenever the Secretary of Agriculture has reason 
to believe that any article or articles are being or are prac- 
tically certain to be imported into the United States under 
such conditions and in such quantities as to render or tend 
to render ineffective, or materially interfere with, any pro- 
gram or operation undertaken under this chapter or the 
Soil Conservation and Domestic Allotment Act, as amended, 
or section 612c of this title, or any loan, purchase, or other 
program or operation undertaken by the Department of 
Agriculture, or any agency operating under its direction, 
with respect to any agricultural commodity or product 
thereof, or to reduce substantially the amount of any prod- 
uet processed in the United States from any agricultural 
commodity or product thereof with respect to which any 
such program or operation is being undertaken, he shall so 
advise the President, and, if the President agrees that there 
is reason for such belief, the President shall cause an im- 
mediate investigation to be made by the United States 
Tariff Commission, which shall give precedence to investi- 
gations under this section to determine such facts. Such 
investigation shall be made after due notice and opportunity 
for hearing to interested parties, and shall be conducted 
subject to such regulations as the President shall specify. 


(b) If, on the basis of such investigation and report to 
him of findings and recommendations made in connection 
therewith, the President finds the existence of such facts, 
he shall by proclamation impose such fees not in excess of 
50 percentum ad valorem or such quantitative limitations 
on any article or articles which may be entered, or with- 
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drawn from warehouse, for consumption as he finds and 
declares shown by such investigation to be necessary in 
order that the entry of such article or articles will not ren- 
der or tend to render ineffective, or materially interfere 
with, any program or operation referred to in subsection 
(a) of this section, or reduce substantially the amount of 
any product processed in the United States from any such 
agricultural commodity or product thereof with respect to 
which any such program or operation is being undertaken: 
Provided, That no proclamation under this section shall 
impose any limitation on the total quantity of any article 
or articles which may be entered, or withdrawn from ware- 
house, for consumption which reduces such permissible 
total quantity to proportionately less than 50 per centum 
of the total quantity of such article or articles which was 
entered, or withdrawn from warehouse, for consumption 
during a representative period as determined by the Presi- 
dent: And provided further, That in designating any arti- 
cle or articles, the President may describe them by physical 
qualities, value, use, or upon such other bases as he shall 
determine. 

In any case where the Secretary of Agriculture deter- 
mines and reports to the President with regard to any 
article or articles that a condition exists requiring emer- 
gency treatment, the President may take immediate action 
under this section without awaiting the recommendations 
of the Tariff Commission, such action to continue in effect 
pending the report and recommendations of the Tariff Com- 
mission and action thereon by the President. 


(ec) The fees and limitations imposed by the President 
by proclamation under this section and any revocation, sus- 
pension, or modification thereof, shall become effective on 
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such date as shall be therein specified, and such fees shall 
be treated for administrative purposes and for the pur- 
poses of section 612¢ of this title, as duties imposed by 
the Tariff Act of 1930, but such fees shall not be considered 
as duties for the purpose of granting any preferential con- 
cession under any international obligation of the United 
States. 


(d) After investigation, report, finding, and declaration 
in the manner provided in the case of a proclamation issued 
pursuant to subsection (b) of this section, any proclamation 
or provision of such proclamation may be suspended or 
terminated by the President whenever he finds and pro- 
claims that the circumstances requiring the proclamation 
or provision thereof no longer exist or may be modified 
by the President whenever he finds and proclaims that 
changed circumstances require such modification to carry 
out the purposes of this section. 


(e) Any decision of the President as to facts under this 
section shall be final. 


(£) No trade agreement or other international agreement 
heretofore or hereafter entered into by the United States 
shall be applied in a manner inconsistent with the require- 
ments of this section. 
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ADDENDUM I 


Pertinent Provisions of the General Agreement on 
Tariffs and Trade (GATT) 


Article XI 
General Elimination of Quantitative Restrictions 


1. No prohibitions or restrictions other than duties, 
taxes or other charges, whether made effective through 
quotas, import or export licenses or other measures, shall 
be instituted or maintained by any contracting party on 
the importation of any product of the territory of any 
other contracting party or on the exportation or sale for 
export of any product destined for the territory of any 
other contracting party. 


2. The provisions of paragraph 1 of this Article shall 
not extend to the following: 


(c) Import restrictions on any agricultural or fish- 
eries product, imported in any form, necessary 
to the enforcement of governmental measures 
which operate: 


(i) to restrict the quantities of the like domestic 
product permitted to be marketed or produced, 


Any contracting party applying restrictions on the im- 
portation of any product pursuant to sub-paragraph (c) 
of this paragraph shall give public notice of the total 
quantity or value of the product permitted to be imported 
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during a specified future period and of any change in such 
quantity or value. Moreover, any restrictions applied 
under (i) above shall not be such as will reduce the total 
of imports relative to the total of domestic production, 
as compared with the proportion which might reasonably 
be expected to rule between the two in the absence of re- 
strictions. In determining this proportion, the contracting 
party shall pay due regard to the proportion prevailing 
during a previous representative period and to any spe- 
cial factors which may have affected or may be affecting 
the trade in the product concerned. 
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IN THE UNITED STATES COURT OF APPEALS _ 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,848 
WALTER HOLM & COMPANY, et al.; 


Plaintiffs-Appellants, 


Ve 
CLIFFORD M.HARDIN, et al., 


Defendants-Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


STATEMENT OF THE ISSUES PRESENTED* | 
1. Whether the Secretary of Agriculture, in requiring that 
imported Mexican tomatoes meet the same grade and’ size standards 


applied to domestically grown tomatoes, violated Section 608e-1 
=i \ 
of the Agricultural Marketing Agreement Act. 


eg ae 
* This case has previously been before this Court in connection 
with appellants' attempt to compel the district court to convene 

a three-judge court to consider certain constitutional contentions 
of appellants. The district court refused to convene the court on 
the ground that "pleintiffs constitutional attack on 7 U.S.C. §§ 
608e and 608e-1 is so insubstantial as not to require the con- 
vening of a three-judge court." Appellants then filed a writ of 
mandamus against the district judge which, after briefing and 
oral argument, this Court denied. Holm v. Siricd, No. 2 277 > 
decided July 15, 1970. 


Vv 7 U.S.C. 608e-1 provides in part: “whenever a marketing order 
ssued by the Secretary * * * contains any terms or conditions regu- 
lating the grade [or] size % * * of tomatoes * * * produced in the 
United States the importation into the United States of any such 
(continued on next page) 


2. Whether the fact that import restrictions must be 
automatically applied whenever & domestic marketing order is 
in effect renders Section 608e-1 unconstitutional, because 
Congress did not provide the importers of foreign products with 
such procedural rights as the right to (1) propose import re- 
strictions, (2) vote on whether to be bound by such restrictions, 
or (3) apply for an exemption from such restrictions. 

3. Whether an importer of Mexican tomatoes, who neither 
handles Florida tomatoes nor is regulated under the Florida 
Tomato Marketing Order, may obtain direct judicial review of 
the terms of that order or the procedures followed in adopting 
St, in light of the fact that Section 608c (15) of the Agricul- 
tural Marketing Agreement Act limits the right to obtain admin- 
istrative and judicial review of such orders to & "handler 
subject to the order,” and requires the exhaustion of an ad- 
ministrative remedy prior to any judicial review. 

kh. Whether, assuming a foreign importer may obtain direct 
judicial review of a marketing order, the Secretary complied 
with the procedural and substantive requirements of the Agri- 
cultural marketing Agreement Act in promulgating the Florida 
Tomato Marketing Order and the marketing regulations issued 
pursuant to that order. 
eas * ohe eee 1) -onibited unless it complies with the 


grade [or] size * * * provisions of such order or comparable 
restrictions promulgated hereunder. * * * Whenever the Secretary 
of Agriculture finds that the application of the restrictions 
under a marketing order to an os ins commod ty. 4s not practi- 
cable because of variations in characteristics etween the do- 


mestic and imported commodity he shall establish with respect to 


rted commodit * * * such grade, size ualit and ma- 
mee eS - = Z fies Vivica 


> 
restrictions by varieties, types, or ot clas tions 
rorhe einds will be equivalent or com arable to those imposed 


upon the domestic commodity under such order. 
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REFERENCES TO RULINGS 

The judgment of the district court granting defendants' 
motion for summary judgment and denying appellants’ motions for 
summary judgment and for a preliminary injunction (App. 265-266) 5 
from which this appeal is taken, was entered on November 6, 1970. 
The court's memorandum opinion (App. 262-265) was filed on 
October 22, 1970, was amended by order filed November 4, 1970, 
and is reported at 318 F. Supp. 521. The district court also 
entered unreported orders on May 13 denying appellants’ motion 
for a temporary restraining order and on May 19, 1970 denying 
appellants' motion for the convocation of a three-judge court 
(App. 10). | 


STATEMENT OF THE CASE 


1. Nature of the Proceedings. 

In the Agricultural Marketing Agreement Act of 1937, 50 
Stat. 246, 7 U.S.C. 601 et sea., Congress gave the Secretary 
of Agriculture the authority to establish and maintain orderly 
marketing conditions for certain specified agricultural commodi- 
ties in order to raise the prices received by farmers who grow 
these commodities. Section 608c of the Act permits the Secre- 
tary to achieve these goals by issuing Meerineiorderss appli- 
cable only to those who handle such agricultural products, which 
limit or provide a method for limiting the quantity or any grade 
or size of the commodity reaching the market. Tn 1954, per- 


ceiving that limitations upon domestic shipments could not in- 


sure an orderly market or raise prices to farmers if the 
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commodities could be imported free of restrictions, Congress 
added to the Act in Section 608e-1 a requirement that the Secre- 
tary pronidit the importation of any foreign-grown product that 
@id not comply with the grade or size provisions contained in 
the applicable domestic Marketing Order. At issue in this appeal 
are (1) the Secretary's Marketing Order No. 966, set out at 7 
C.F.R. 9066, which authorizes marketing regulations that limit 

the shipment of tomatoes grown in the State of Florida; and (2) 
restrictions issued under Section 608e-1 which require tomatoes 
imported from the Republic of Mexico to conform to the same 


grade and size requirements @ plied to Florida tomatoes. The 


challenged restrictions were in effect between April 27 and 
June 8, 1970. 
Appellants, who are growers and importers of Mexican tomatoes, 
rought this action on May 1, 1970, against the Secretary of 
Agriculture and a suoordinate responsible ae issuing Marketing 


Orders applicadle to fruit and vegetables. The complaint 


Eee ease 
2h Plaintif? Walter Holm & Co. has previously been unsuccessful 
overturning Marketing Order regulations and import restrictions 
applying the same standards and adopted in the same manner 2S 
the regulations challenged here. Such regulations and restrictions 
were issued by the Secretary for the 1968-1969 tomato marketing 
season to be effective January 8, 1969, and Holm and others sought 
declaratory and injunctive relief against them in the district 
court for the district of Arizona. Relief was denied by the Ari- 
zona court which found that “the Acts of the Department of Agri- 
culture, of which plaintiff? complains, were within the scope of 
its authority under the Agricultural Marketing Agreement Act." 
Holm v. Freeman, Civ. No. 69-7 Phx, decided January 15, 1969. 
The appeal From this judgment was dismissed by the Ninth Circuit 
on August 12, 1969. 

Holm brought a second suit in Arizona on April 14, 1969, 
challenging the legality of the marketing regulations and import 
restrictions. That suit was not prosecuted to judgment. Finally, 
(continued on next page) ; 


sought a temporary restraining order and preliminary injunction 


against the enforcement of the Florida Tomato Marketing Order 
regulations, which placed grade and size limitations on the 
handling of tomatoes, and the import restrictions placing the 
same limitations on imported tomatoes. Appellants also requested 
a declaratory judgment holding these orders illegal, and a per- 
manent injunction against the Secretary issuing any import re- 
strictions or otherwise seeking to carry out the mandate of 
Section 608e-1. On May 7, appellant requested the convocation 

of a three-judge district court to hear their constitutional 
attack on Section 608e-1. 

The district court denied a temporary restraining order, 
finding that appellants had not shown @ 1ikelihood of succeeding 
on the merits; the court in a separate order refused to convene 
a three-judge court because of the insubstantiality of appellants’ 


attack on the statute. This Court then dismissed appellanits' 


eS 

2/ (continued from page 4) 

Holm and others filed an administrative petition with the Secre- 
tary of Agriculture seeking to have the import restrictions held 
invalid. The basis for the petition was 7 U.S.C. 608e(15) (A). 

The petition was denied by the hearing officer, who held that 

the petitioners lacked standing to reise the complaint. Although 
7 U.S.C. 608c(15)(B) pisinly provides for appeal from this decision 
to a district court, Holm made no effort to appeal. 

A suit challenging the marketing regulations and import 
restrictions issued by the Secretary was also brought by a tomato 
repacker in Dallas in 1969. After granting a restraining order, 
the district court heard the case on motions for a preliminary 
injunction. The court upheld the Secret ts action on the ground 
that (1) plaintiffs lacked standing and (2) assuming standing, the 
Secretary's actions were within his statutory authority. Price 
v. Hardin, 299 F. Supp. 557 (D.C. Tex., 1969). On appeal to the 
Fifth circuit the court reversed the holding as to plaintiff's 
standing, and remanded to the district court. Price v. Hardin, 
Wo7 F. 2a 1137 (C.A. 5, 1970). A petition for certiorari on the 
standing issue is pending. Hardin v. Price, 0.T. 1970, No. 859. 
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petition seeking mandamus against the district court to order 


the convocation of a three-judge court. Holm v. Sirica, No. 


24277, decided July 15, 1970. Om October 7 the parties argued 


their respective motions for summary judgment. The district 
court then granted summary judgment for the Secretary, finding 
that "the Secretary of Agriculture was legally empowered to 
act ashe did in issuing the contested regulations.” This appeal 
followed. 

2. The Statutory Framework. 


a. The Agricultural Marketing Agreement Act of 1937. 
Congress recognized, at the time it passed the Agricul- 


tural Marketing Agreement Act of 1937, that "the disruption 

of the orderly exchange of commodities in interstate commerce 
impairs the purchasing power of farmers and destroys the value 
of agricultural assets * * *." 7 U.S.C. 601. In order to 
restore farm income, Congress declared it to be its policy 
that the Secretary, acting through the powers granted by the 
Act, shall establish and maintain such orderly marketing con- 
@itions "as will establish, as the prices to farmers, parity 
prices,” and also "avoid unreasonable fluctuations in supplies 
ang prices.” 7 U.S.C. 602(1), (4). Reflecting this understand- 
ing, the Senate Committee Report on the Act notes that "the 
primary objective set forth in the declaration of policy * * * 
4s to secure fair exchange value for farm products." Sen. Rep. 


No. 1011, 74th Cong., Ist Sess., p. l. 
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Thus, it is clear that the express purpose of the Act is 
to benefit farmers by increasing the prices they receive for 
their product through programs establishing minimum standards 
for commodities to be marketed and providing for an orderly 
flow of such commodities to market. Congress also recognized 


that 


the chief obstacle to the attainment of the 

declared policy is the existence of market 

supplies far in excess of quantities sufficient 

to meet an effective consumer demand. 
Ibid., p. ll. 

In 7 U.S.C. 608c, Congress gave the Secretary the power 
to cope with excessive market supplies that depress farm prices. 
This Section creates a comprehensive framework for promulgation 
by the Secretary of orders for the regulation of marketing of 
agricultural commodities. Subsection (1) of 7 U.S.C. 608e em- 
powers the Secretary to issue orders applicable to “processors, 
associations of producers, and others engaged in the handling 
of any agricultural commodity or product thereof specified in 
subsection (2) of this section." Such persons, who are regu- 
lated by the statute, are referred to as handlers. 
Section 608¢ contains the procedures to be followed by 

the Secretary when he contemplates the formation of @ marketing 
order, or an amendment to an existing marketing once Whenever 
the Secretary "has reason to believe that the issuance of an 
order will tend to effectuate the declared policy of this [Act]," 


he shall give "due notice of and an opportunity for a hearing 


upon a proposed order." 7 U.S.C. 608e¢(3). Subsection (4) provides 
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that the Secretary may issue an order after such notice and 
hearing; the order must set forth, "upon the evidence introduced 
at such hearing”, that its terms and conditions will tend to 
effectuate the policy of the Act. Subsection (17) applies these 
standards to amendments to orders, except that notice of a pro- 
posed amendment is sufficient if it is given at least three days 
before the hearing is held. Im addition, the issuance and amend- 


ment of marketing orders is subject to the formal rulemaking 


procedures of the Administrative Procedure Act, 5 U.S.C. 556, 


the orders "are required by statute to be made on 
after opportunity for an agency hearing." 5 U.S.C. 
These sections require a recommended decision follow- 
ing a hearing, cvportunity to file exceptions, and a final de- 
Cision. 5 U.S.C. 567. 

Sudsection (6) broadly sets out the terms and conditions 
that may be contained in marketing orders for agricultural 
commodities other than milk. Under this subsection, the Secre- 
tary may include in orders terms 

(A) Limiting, or providing methods for 

ation of, the total quantity of any 
such commodity or product, or of any grade, 
size or quality thereof, produced during any 
specified period or periods, which may be mar- 
keted in or transported to any or all markets 
* * * dy all handlers thereof. 
Thus, the Secretary may either "limit” the quantity of the pro- 


duct which may be shipped, or he may include in the order 


"methods for the limitation of" such shipment. 


Subsection (7) authorizes marketing orders to contain a 
provision for the creation of an agency to administer and over- 


see the execution of the marketing order. Such orders may in- 
clude terms | 


Providing for the selection by the Secretary 
of Agriculture, or a method of selection, of 
an agency or agencies and defining their powers 
and duties, which shall include only the powers: 


(1) To administer such order in 
accordance with its terms and prowisions; 


(ii) To make rules and regulations to 
effectuate the terms and provisions of 
such order; 


(iii) To receive, investigate, and 
report to the Secretary of Agriculture 
complaints of violations of such order; 
and 


(iv) To recommend to the Secretary of 
Agriculture amendments to such order. 


Subsection (7) also permits the inclusion in orders of terms 
"incidental to, and not inconsistent with" the conditions 
specified in sections (5)-(7). In subsection (11), the statute 
requires that orders "shall be limited to the emallest regional 


Pursuant to the authority to provide methods for limiting 
shipments, the Secretary has made use of marketing regulations 
defining the specific amount of the commodity which may be 
shipped, or its grade or size, since 1941. See Transcript of 
Deposition of Floyd Hedlund, pp. 21 and 42. Virtually every 
fruit and vegetable marketing order contains sections which 
SOeonar the issuing of such regulations (App. 633 see 7 C.F.R. 
901-974). 


carry out the Act's policy. 


As the House Committee Report noted in describing the act, 
$s made for administrative and judicial 

Rep. No. 1241, 74th Cong., 1st Sess., 

to challenges to marketing orders, Section 


nitiate review in the following 


Sny handler su to an order may file 
tten vetition hn the Secretary of Agri- 
stating that any such order or any 
uch order or any obligation 
S=nosea im connection therewith is not in 
oréance with law and praying for ea modifi- 
on thereof or to be exempted therefrom. 
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shali thereupon de given an opportunity 
2 hearing upon such petition, in accordance 
ulations made oy the Secretary of 
niture, with the approval of the Presi- 
After such hearing, the Secretary shall 
2 ruling upon the prayer of such petition 
; if in accordance with 
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review of the administrative 
twenty days of the date 
That section further 
that the pendency of an action under 608e(15) shall not 
prevent the Secretary from obtaining relief under the separate 


nforcement provisions of the statute. 


a (18) deal with the methods of 
and are not relevant to 
an addendum 


Those enforcement proceedings which the Secretary may 


utilize where a handler is violating or failing to comply with 
an order are contained in @ separate section of the Act, 7 U.S.C. 
608a(4)-(8). Thus, subsection a(4) provides for a fine, and 
subsection a(5) for a forfeiture, where 2 nandler violates an 
order. Subsection a(6) allows the Secretary to obtain an in- 
junction to enforce marketing orders, and subsection a(7) 
authorizes investigations of possible violations) of an order. 
Finally, subsection a(8) makes it clear that "the remedies 
provided for in this section" are in addition to any other 
equitable or legal rights which the Secretary may have. 
By these limited provisions for challenging ana enforcing 
marketing orders, Congress intended to : 
establish an equitable and expeditious pro- 
cedure for testing the validity of orders, 
without hampering the Government's power to 
enforce compiance with their terms. 

H.R. Rep. No. 1241, supra. 

In sum, the Act contains 2 comprehensive scheme for regu- 
lating the handling of fruits and vegetables produced through- 
out the United States. The Agricultural Marketing Agreement 
Act is the primary method by which the Soot ery, of Agriculture 
insures that American farmers receive an adequate price for 
their products. At present, more than 335,000 farmers are 
regulated by the 110 Marketing Orders issued pursuant to the 
Act, and in 1969 they marketed agricultural commodities valued 
at $3,500,000,000- | 


>. The Import Restriction Amendment of 1954. 

Sithough the Act was designed to insure adequate prices to 
farmers by limiting when necessary "market supplies far in 
excess of * '* * consumer demand," st became apparent that this 

t@ te Frustrated if -- at a time when domestic handlers 

were restricting the quantity of a commodity sent to market -- 
importers could flood the market with foreign grown items that 
@id not meet such grade, size or maturity requirements. Such 
imports could defeat and nullify any attempt under the market-— 
ing order to achieve a desired equilibrium between supply and 
@emand in the marketplace. See statement of Senator Payne, 
100 Cong. Rec. 13872 (August 10, 1954). To prevent this, and 
+o allow Florida handlers to benefit from a marketing order, 
representatives of the Florida tomato industry supported Section 
hol of the Agriculture Act of 1954, 68 Stat. 907, now codified 


as 7 U.S.C. 608e-1. See Statement of L.L. Chandler, Hearings 


pefore the Committee on Agriculture ane Forestry, United States 


Senate, 83rd Cong., 24 Sess., p- 1161. 


5/ Sen. Rep. No. 1011, Tkth Cong., 1st Sess.» P- 11. 


6/ Mr. Chandler testified in part as follows: "There is a 
peculiar situation existing with respect to our industry in 
Florida. During the major shipping season, which is generally 
the winter season, we have suffered severe competition from 
neighboring nations, primarily Mexico and Cuba, particularly 
with respect to tomatoes. No regulation is imposed upon these 
imports other than simple health ones; therefore, the Florida 
growers cannot justify 2 marketing agreement covering the in- 
dustry in Florida when throughout the shipping season, especially 
in the winter months, imports, sometimes even greater than the 
domestic production for certain periods, are greater than the 
domestic shipments. Faced with this situation, the Florida in- 
dustry cannot procure for itself and enjoy those benefits which 
a marketing agreement could produce for them. * * * * [This pro- 
posal] is the only way in which our domestic industry can im- 
prove its situation * * *," 


ain 


As proposed in the original pill, H. 9680, the import re- 
striction conferred no discretion upon the Secretary of Agri- 
culture as to whether to apply import restrictions; it required 
that whenever a marketing order “contains any terns or conditions 


regulating the grade, size, quality,or maturity" of the specified 


commodity, importation of that commodity “shall be prohibited 
unless it complies" with the provisions of 4 domestic marketing 
order. [Emphasis added.] The House Committee Report noted 


Subsection (b) contains a new provision re- 
lating to the importation into the United 
States of certain fresh fruits and vegetables 
named in the subsection. It provides | that 
when a marketing order is in effect contain- 
ing any terms regulating the grade, size, 
quality, or maturity of the designed fruits 
and vegetables, such fruits and vegetables 
imported into the United States must comply 
with the provisions affecting those fruits 
and vegetables produced under the marketing 
order in the United States. [Emphasis added]. 


H. R. Rep. No. 1927, 83rd Cong., 24 Sess., P- 29. 

At the request of the Department of Agriculture, Senator 
Holland of Florida proposed an addition to the import restriction 
legislation on the floor of the Senate, to allow the Secretary 


the discretion to impose "equivalent" import réstrictions when- 


ever he determined that applying the domestic standards "was 


not practicable." This amendment was adopted and Section 608e-1 


now provides, in relevant part, that 
whenever a marketing order issued by) the 
Secretary of Agriculture pursuant to section 
608c of this title contains any terms or 
conditions regulating the grade, size, 
quality, or maturity of tomatoes * * * pro- 
duced in the United States the importation 
into the United States of any such commodity 
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the period of time such order 
shall be prohibited unless it 
complies with the grade, size, quality, and 
maturity provisions of such order or com- 
parable restrictions promulgated hereunder. 
* * * Whenever the Secretary of Agriculture 
Sings thet the application of the restrictions 
under a marketing order to an imported commod-= 
is not practicable because of variations 
eristics between the domestic and 


i 
_ 


rade, 


parable tothose imposed upon the domestic com- 
modity under such order. 


. 608e-1 authorizes what might be termed "trade 


Importation of foreign agricultural products, 


so long as the Secretary has imposed the same or comparable 


trade barriers upon domestic products. | 


7/ Nothing in the statute's language or legislative history in- 
Gicates that Congress intended that domestic limitations be ap- 
plied to imports only where that would result in the same per- 
centage of foreign commodities being withheld from the market. 
Congress intended only that the import restrictions contain the 
same terms ‘and conditions contained in the marketing order. De- 
pending upon the volume of prohibited commodities shipped by the 
importer, it is obviously possible that he may have to withhold 
either 2 greater, or a lesser, percentage of his crop than do 
the America handlers. For example, if the domestic order res- 
tricts the handling of a commodity below a certain size, and the 
importer markets more of these than do domestic handlers, this 
fact does not render the import restrictions an impermissible 
trade barrier. Or, if the order requires the commodity to meet 
a particular standard of quality, and the importer has been 
bringing in a greater number of the commodity that is below 

that standard, this similarly is not a violation of the statu- 
tory intent. 

At the same time, the fact that a particular import re- 
striction may reduce a greater volume of the importer's commodity 
than the domestic handler's, does not compel the Secretary to 
utilize the authority to frame comparable restrictions. Indeed, 
comparable restrictions are authorized not because of the difference 
jn volume withheld but rather because of differences the Secre- 
tary determines exist "in characteristics between the domestic 
and imported commodity.” And presumably, if such differences 
exist, the Secretary will issue comparable import restrictions 
whether or not the effect of the restriction is to withhold the 
same percentage of the domestic and foreign production. 


aoe 


In requiring that import restrictions be imposed “whenever 
a marketing order" contains terms limiting handling of a product, 
Congress obviously intended that such imposition be automatic. 
Section 608e-1 confers on importers, therefore, only the right 
to "such notice as the Secretary of agriculture determines 
reasonable, which shall not be less than three days." In con- 
trast to Section 608c, this section does not provide for a 
hearing, notice beyond that specified, or any finding by the 
Secretary prior to the imposition of the import restriction. 
However, the mere existence of a marketing order -- which in 
this case contains express provisions (7 C.F.R. 966.55(g)> 
966.51, 966.52) for imposing marketing regulations that become 
a part of the order when issued -- puts the importer on notice 
that import restrictions may be imposed at any time. 


aaa oOo 
8/ Apparently recognizing that Section 608e-1 provided no pro- 
cedural relief to importers other than three days notice, Senator 
Goldwater offered an amendment to the Senate Bill requiring the 
Secretary to consider the time it would take to get Mexican toma- 
toes into the United States when he determined how much time was 
reasonable notice. See 100 Cong. Rec. 13877 (August 10, 1964). 
This amendment was adopted without debate. | 


2 Import restrictions of one kind or another were imposed under 
e Florida Tomato Marketing Order between 1955 and 1959, when 

the order became inactive. Imports were then subject to restrict- 
ion under the Rio Grande Valley Marketing Order, 7 C.F.R. 965, 
between 1959 and 1966, when that order ceased (App. 5). And 
4mports have again been restricted under the Florida Order in 

1960 and 1970. Thus, these importers have been subject to 

import restrictions applying to them the same standards as 
domestic tomato orders in thirteen of the past fifteen years. 


Tomato Marketing Order No. 
The Marketing Order 
Tomato Marketing Order (7 C.F.R. 966) was first 
20 F.R. 7357). The order was not in effect 
was reactivated prior to the 1968 
ting séason, has since been amended on several occasions 
In each case the 
Secretary complied 1 
statute for issuing or amending orders. 
the Florida Marketing Order, hearings on 
terms were held in West Palm Beach 
Florida, March 7-10, 1955, vefore a hearing examiner. 20 F.R. 
3760. Im his decision, adopted in the final decision of the 


Secretary, the nh examiner pointed out the problem which 


the marketing order was designed to correct: 
During this marketing riod, there is a rather 
wide range in prices ¥ sharp, short time 
fluctuations in suc s * * * and among 
Gifferent grades of tomatoes. 
+ had been a common practice 
to eliminate small size tomatoes from the market, the examiner 
that withholding tomatoes 
effect reduces the available market supply 
uch tomatoes. By reducing the quantity 
being marketed as well as eliminating discounts 
from average price, growers’ prices for tomatoes 
are thereby improved. 
20 F.R. 3762. Of course, the "essential purpose of these agree- 


ments and orders has, however, always been to raise producer 


prices.” Sen. Rep. No. 1011, Thth Cong., lst Sess., p. 3- 
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Consonant with the authority in 7 U.S.C. 608c¢(6)(A) to 


include in marketing orders terms “providing methods for the 
limitation of" the total quantity of a commodity which may be 
marketed, the 1955 order included ea method for Limiting ship- 


ments, through the issuance of marketing regulations (20 F.R. 
3775 3 now codified in 7 C.F.R. 966.522" That section pro- 
vides as follows: 

§966.52 Issuance of Regulations. 


The Secretary shall limit the handling 
of tomatoes whenever he finds from the recommenda- 
tion and information submitted by the Committee, 
or from other available information, that such 
regulation would tend to ef®ctuate the declared 
policy of the act. Such regulations may: 


(a) Limit, in any or all portions of the 
production area, the handling of particular 
grades, sizes, qualities (including maturity 
as a factor of grade or quality), or packs 
of any or all varieties of tomatoes, during 
and period; or 


(ob) Limit the handling of particular 
grades, sizes, qualities, or packs of! tomatoes 
differently, for different varieties, for 
different stages of maturity, for different 
portions of the production area, for different 
containers, for different markets, for different 
purposes specified in §966.54, or any combina- 
tion of the foregoing, during any period; or 


(c) Limit the handling of tomatoes by 
establishing, in terms of grades, sizes, or 


both, minimum standards of quality and maturity; 
or * * * 


| 
2o/ A similar provison for regulating handling of domestic 
omatoes through marketing regulations is contained in the only 
other tomato marketing order, which regulates handlers in the 
Rio Grande Valley. 7 C.F.R. 965.52. And these! provisions are 
regularly included in marketing orders governing other commodi- 
ties. (App. 63; see 7 C.F.R. 905-999). 
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7 C.F.R. 96.22 establishes the Florida Tomato Committee to 


farxeting Order, in accordance with 7 U.S.C. 
ations to the Secretary." 7 C.F.R. 


tent and terms of marketing regulations are 


thus spelled out in the order itself, the 1955 decision of the 


nearing examiner made it plain that such regulations might 
roperly Gistinguish detween mature green and vine-ripe tomatoes. 


The decision points out that "[ajifferent regulations in terms 
of different stages of maturity may provide the committee with 


of operation." (20 F.R. 3769, emphasis 


Although the oulk of Fla tomatoes are marketed 

as 'mature green', the so-called 'pink deal’ 

and vine ripened tomatoes are assuming 2 more 
important place in the market for Florida tomatoes. 
The application of different maturity stages to 
any regulations recommended by the committee would 
permit different regulations for the mature green 
tomatoes without inequitable regulation of the 
handling of either. 


20 P.R. 3764. Thus, it was clearly contemplated, at the time 
the Florida Tomato Marketing Order was adopted, that marketing 
limitations issued in the future might apply different standards 


-- as the regulation here does -- between green and vine-ripe 


tomatoes. 


Be These terms reflect the color of the tomato at the time it 

s picked. Vine-ripe refers generally to all tomatoes which 
contain at least some color when harvested, ranging from "Breakers" 
(10% surface area yellowish or red) to "Reds" (90% surface red). 


See 7 C.F.R- 51-1864; App. 36. 
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b. The Florida Tomato Marketing Committee. 

As we have noted, the Secretary acting under the authority of 
Section 608¢(7)(C) of the Act has selected a committee made up of 
members of the Florida tomato industry as his Renee to administer 
the terms of the Marketing Order. Nominations of members for the 
Committee are made by all the handlers in the marketing area. The 
establishment of the Committee, the membership thereof, their terms 
of office, the mannerof their nominations, and their selection by 
the Secretary are set forth in Sections 966.22 through 966.32 of 
the Order. The powers and duties of the committee are spelled out 
in Sections 966.34 and 966.352 | 

The Secretary has found it advantageous to have a committee 
administering an order which is made up of industry members, be- 


cause such individuals are intimately familiar with the production 


and marketing conditions prevailing at any given time; therefore, 
they are able to apply this knowledge to their recomendations 

for regulations made to the Secretary. Accordingly; this industry 
committee arrangement for administering orders is contained in 
every fruit and vegetable marketing agreement and order issued 
under the Act. See, @-8-» 7 C.F.R. 905-999. since production 

and marketing conditions in the fruit and vegetable industry are 
beset with rapid fluctuations in supply and price, thereby often 
requiring prompt changes in marketing regulations, the Committee 


members (who are directly affected by such fluctuations ) can 


readily apply their expertise to solving the problem by recommending 


SS  ————__—_— ne 


1 The organizational structure and procedures under which the 
ommittee operates are further detailed in its procedure manual. 
Exhibit PL-203. 5 
+12) = 


ate regulation to the Secretary ba/ 


she Committee are open to the public (Exhibit 

ure Manual, p. 10); and during the past several 
nts heve been represented at all meetings by coun- 
ed in the meeting by expressing their 


viewooint bit PL-309, Minutes of the Meeting of the 


—-ve@ 
ttee, March 18, 1969. During the considera- 


trictions necessitated dy 2 declining market, 


Let 


orter representatives expressed the 

grade restrictions would be preferable to size re- 
Slarly, at the January 28, 1969 meet- 
e Nogales distridutors presented their 
crictions should be imposed. See Exhibit 
e also has extended invitations to 

attené their meetings to other representatives of the Mexican 
attachment. 


r, the Co ttee first recommends to 
licy deemed desirable for the shipping 
C.FeR. 900-50. Thereafter, the Committee: 
lations to the Secretary wheneve 
effectuate the declared policies of the 
Act. 7 C.F.R. ly the Secretary may issue regulations, in 
conformance with the 2 ulatory controls set forth in the marketing 
order, whenever he finds such regulations will tend to effectuate 
the Atte 7 C-FeR- $6.52. Such regulations, when issued by the 
Secretary are published Sn the Federal Register, and, pursuant to 
Section 508¢(6)(A) of the Act, become part of the Order for the 
ife of the regulation. ” 
Because of the often rapid fluctuations in supply and marketing | 
conditions, the Secretary is often required to issue such regulations 
by making the finding necessary for omitting notice of proposed rule-- 
making. However, in the event the prevailing supply and marketing 
conditions allow him to go through rulemaking, this is done and in 
this situation all Snterested persons have an opportunity to express * 
their views. In this case, appellants exercised their opportunity 
to make their comments, data, and views available to the Secretary 
prior to the issuance of the marketing order regulations. 
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4, The Marketing Order Regulations. 

The Marketing Order regulation challenged here, issued 
pursuant to 7 U.S.C. 608c(6)(A) and 7 C.F.R. 966.52; (and the 
corresponding import restriction applied under 7 U.S.C. 608e-1), 
were in effect for six weeks from April 27 to June 8, 1970, 
during the seven-month marketing season. During that time, the 
regulation prohibited the handling of tomatoes that did not 
meet minimum grade (U.S. #3 or better) or size (in excess of 
2 9/32 for mature green; 2 17/32 for vine-ripe) requirements. 
Imports were prohibited under the same standards. 

As discussed more fully infra, the Secretary adopted the 
Committee's suggested grade requirement following a finding 
that : 

[h]istoric price data indicate that returns 
to Florida producers from large sizes of 
U.S. No. 2 and U.S. No. 3 grade tomatoes have 


generally exceeded those for small sizes that 
are of better grades. 


1 | 
35 F.R. 3159, 3160. Similarly, prior to issuing the size 


requirement, the Secretary found that "yine-ripe tomatoes are 


normally larger than mature green tomatoes," and further that 


[t]he differences required in the sizes of 
mature green and vine-ripe tomatoes is 
designed to equalize the burden between 
producers of each type in Florida so that 
the percentages they withhold from market 
will be approximately the same. 


id. 
er 
1u/_ See Transcript of Deposition of Harold Willis, pp. 78-80, 
reflecting a study by the University of Florida showing that 
larger tomatoes outsold smaller Grade #1; PL-308, minutes of the 
Florida Tomato Committee meeting, January 28, 1969, p. 4 
reflecting Committee's belief that returns were better on larger 
tomatoes. 
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. The Proposed Marketing Regulation. 


In to the Secretary, the Florida Tomato 


Committee recommended that the marketing regulations 


for purposes of size restrictions between mature 
other tomatoes, i.e., those that are ripened on 
a Gistinction was necessary, in the view of 
£ the Committee, because vine-ripened tomatoes are 
> tomatoes picked in an earlier stage of maturity 
of Lewis Rauth, App. 91; deposition of Harold 
chairman of the Committee's 
that "on a given bush [vine 
larger", e-g-, “from 6 x 7 to 
do not dispute that vine-ripe 


| 
tomatoes are in fact larger then green tomatoes (see App. 115, 


5 


omatoes are commonly referred to in size terms such as 
6x7. This indicates the number of tomatoes 
in the standard size Dox, @-£-» 2 9.x 6 will 
roauce five rows of six tomatoes. Therefore, the smaller 
mumbers attach to tomatoes which are the larger sizes. The 
relation between the aiameter of a tomato and these size 
descriptions is contained in the proposed marketing regulation. 
gi PLR. 16547. ATX 8 is below 2 4/32 inches; 7 is 
Detween 2 4/32 and 2 9/32; 26 x 7 is between 2 9/32 and 2 17/323 
26x 6 is between 2 17/32 and 2 28/32; anda 5 x6 
2 28/32. 


16/ Indeed, it appears that the Republic of Mexico has also 
Gistinguished between "Dank Tomatoes” and "Green Tomatoes" in 
the export restrictions which it applies to its tomatoes. See 
PI-317, “Supplying U.S. Markets with Fresh Winter Produce,” 
Appendix IV, DP- 152-156. In particular, the initial Mexican 
regulation requires that exported mature greens must be 85% U.S. 
No. 1, while exporters of vine-ripened tomatoes may ship their 
product if it is only 80% U.S. No. 1. Thus it could be argued 
that Mexico discriminates against its mature green growers. 
Mexico imposes export restrictions which preclude the 
exportation of tomatoes graded U.S. #2 or U.S. #3 (App. 221-222). 


(fn. continued on next page) 
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This difference in size is explained by the fact that "the 
tomato will under normal conditions continue to increase in 
size" while it remains on the vine (App. 109; see App. 95), and 
because vine-ripe producers grow their tomatoes in a different 
manner from those who grow green tomatoes. Vine-ripe tomatoes 
are tied to a stake and pruned so that only the terminal bud 


grows; this results in fewer tomatoes on the plant, but larger 


tomatoes. In contrast, green tomato growers are grown without y, 
| 12 
staking or pruning. (Deposition of Lewis Rauth, App. 91-92). 


16/ (Continued): 
Mexico does this because 


they are seeking to build a strong reputa- 
tion in the United States markets for 
quality and * * * it is more economical to 
import the higher value; higher quality 
tomatoes. 


| 
(App. 109, letter to Senator Holland from the Department of 
Agriculture). Because of this, between 40 and 65 per cent of 
the Mexican production is unable to meet export’ standards. 
Survey of Mexican Vegetable and Melon Production, USDA, Foreign 
Agriculture Section, No. 178, July 1966, p- 3- | Were Mexico to 
relax these standards to permit shipment of these grades, 
presumably many of them would satisfy the size requirements of 
the import restriction. 


17/ However, conditions of supply and demand, as well as price, 
may create a stronger market at a given time for mature greens, 
for example. When this occurs, vine-ripe growers may pick their 
tomatoes while they are still green (App. 97). | Conversely, @ 
weakened mature green market may lead a producer to leave his 
tomatoes on his vines until they mature into vine-ripes. This 
explains the fact that, while tomato producers grow for either 
the green or vine-ripe market and consider themselves one or 
the other (App. 98, Deposition of Harold ee most Florida 
producers handle at least some of both (App. 97). 

Approximately one-third of the Florida acreage devoted to 
tomato production is designated as vine-ripe producing areas 
(App. 38). During 1968-69, nearly 25 per cent of the Florida 
production was vine-ripe. Exhibit PL-201, Annual Report of the 
Florida Tomato Committee, 1968-1969, p. XXXI. In the past 
season, nearly 22 per cent of the Florida tomatoes marketed 
were vine-ripe (App. 191). 
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Because the sizes are different, 2 marketing regulation 
which imposed’ the same size standards on both would reduce a 
greater percentage of the vine-ripe producers' tomatoes, and 
might not be acceptable to members of the Committee and the 
industry who market vine-ripes (App. 86). In fact, the 
Committee had deactivated itself in 1959 because "the green 
grower tried to regulate detrimental regulations for the vine 

that wouldn't be for the green mature, trying to get rid 
of the vine ripe industry.” (App. 81, Deposition of Lewis 
Rauth; App. 36, Deposition of John Peters). Rauth, as a vine- 
ripe handler, had led the fight to deactivate the Committee 
and had been elected chairman on that platform (App. 81-82). 

Therefore, when Rauth was considering the imposition of 

regulations which distinguished between green and vine- 

tomatoes , 

I knew I had to be very fair as a vine ripe 
grower to make the regulations for each 
group of growers, the vine ripe and the 
green mature; that each group would, when 
the regulation was made, it would affect 
the holding off the market the same per- 
centage of tomatoes for the green grower 
the same as it did the vine ripe. Unless 
we could do that, unless we could do that 
at the present time in Florida, the market- 
ing order can't operate. 


* + * * 


I had to be very careful and weigh out 
that every proposal I made was to keep 
harmony between the two groups, and this 
[regulation] was one that did that. 


(App. 86). Rauth also indicated that the imposition of this 


regulation had improved the relationship between the vine ripe 
— Oh = 


growers (like himself) and the green growers (which included 
Harold Willis, chairman of the Marketing Subcommittee), because 


to have a good relationship between the vine 
ripe growers and the green mature -- it 
requires that whatever regulation is made, 
that it affects both segments of the industry 
the same and by trying to understand the size 
regulation as it applies to each segment of 
the industry to the vine ripe and green 
mature, knowing how the sizes do affect each 
one of these and where the regulation should 
be made so that each industry withholds or 
eliminates from the market, when these regula- 
tions are made, the same percentage of! his 
crop. That is what holds the growers together 
in friendship and willingness to operate the 
committee. 


(App. 92-93). Mr. Rauth also indicated that the marketing order 


“azan't operate when there was friction between those two types, 
of growers." (Transcript of Deposition of Lewis Rauth, p. 6) 
However, friction between the vine-ripe and mature green 

growers continued to occur in the Committee. In the past 
season, for example, the Committee proposed to extend the 
marketing regulation to apply to tomatoes handled within the 
marketing area. Lewis Rauth opposed this proposal because--as 
@ vine-ripe grower--his 6 x 7 sized tomatoes could not be 
shipped (whereas the same size mature green could be), and 
estension of the order would prevent Rauth and other vine-ripe 
growers from disposing of their excluded tomatoes within the 
marketing area. The proposal was adopted over Rauth's dissent- 
ing vote. See Exhibit PL-140, Meeting of the Florida Tomato 
18/ When the Committee was reorganized in 1968, one of its 

rst actions was to appoint a subcommittee to study the problems 
of the vine-ripe and mature-green segments of the industry. 
Exhibit PL-302, Minutes of the Organizational Meeting of the 
Florida Tomato Committee of October 3, 1968. 
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Committee, April 29, 1970. 

The year before, vine-ripe growers had clashed with green 
mature growers over the issue of whether to adopt the Federal 
sizing standards or retain the standards in the marketing order. 
The committee voted to retain their standards at the insistence 
of a vine-ripe grower, Rauth, but one member felt that this was 
giving im too much to the vine-ripe members. Exhibit PL-304, 
Meeting of the Florida Tomato Committee, October 18, 1968. 

the reactivated Committee was considering proposed 
regulations for the 1968-69 season, the manager 
"statistics indicat[ing] that approximately 14.6% of 
tomatoes are 7x7 and smaller and that about 14% of 
the Vine Ripe tomatoes are 6x7 or smaller." Since the proposed 
regulation would restrict handling of these sizes, the 


Committee decided to recommend it to the Secretary since it 


"would eliminate approximately the same percentage of volume 


from each category.” Exhibit PL-306, Minutes of the Meeting of 
the Plorida Tomato Committee, December 30, 1968, p. 2. The 
proposed regulations were issued by the Secretary effective 
January 8, 1969, and at the Committee's next meeting, the 
Statistical Report "was extended and showed that the Committee's 
judgment was correct in that the results for the season, up to 
the time the restrictive regulation went into effect, would 
have resulted in keeping about the same percentage of green 
tomatoes off the market as vine ripe tomatoes.” Exhibit 

PL-308, Minutes of the Florida Tomato Committee Meeting, 


January 28, 199. 
6a 


| 
For the 1969-1970 season, the Committee also sought to 
placate both the mature-green and vine-ripe segments of the 
| 


industry, by imposing limitations having an equal effect on 


| 
both. The Committee's minutes concerning the proposed regula- 


tion reflect this: 


Discussions indicated a desire to _ 
eliminate the same percentage of Florida 
vine ripes as green tomatoes from the . 
channels of trade and an analysis of ship- 
ments to date for the season indicated that 
mature green 7x7s accounted for 14.3% of 
the shipments and vine ripe 6x7s and 7x/s 
accounted for 21.5% of the shipments. 
However, it was recognized that the green 
tomato industry had been eliminating 7x8s 
during the entire season and that this 
volume plus the 7x7s would equalize the 
percentage which each segment of the | 
industry would withhold from the market. 


It was moved by Mr. Carpenter, 
seconded by Mr. Cook, that no tomatoes jbe 
shipped unless they are U.S. No. 3 grade 
or better; that no mature green tomatoes 
be shipped unless they are over 2-9/32" 
in diameter; that no other tomatoes be! 
shipped unless they are over 2-17/32" in 
diameter and that this regulation be the 
same for shipments within the area Otay 
production as outside thereof, to become 
effective for imports and Florida produc- 
tion at the same time, on January 12, 
1970. 


Exhibit PL-115, Minutes of the Florida Tomato Committee Meeting, 


December 30, 1969, p. 3- Similarly, the letter from the 
Committee's Marketing Co-ordinator sent to the Secretary in 
support of the proposed regulation, reflected the Committee's 
belief that "the impact of the proposed regulation would be as 
nearly as possible equal for Florida vine ripe and mature green 


growers." (App. 47). 
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Procedure Followed in Issuing The Regulations. 
Tomato Marketing Order, in common with every 
vegetable marketing order (App. 63), provides 
S$ssuance of marketing regulations by the Secretary, on 
. of the Florida Tomato Committee, whenever such 
ons “would tend to effectuate the declared policy of 
act.” 7 C.F.R. 966.52. Such regulations are 2 "nethod for 
limitation” on handling tomatoes, and thus are within the 
powers conferred by the Agricultural Marketing Agreement Act. 
$.$.C. 606c(6)(A). Since these regulations are neither a 
order nor an amendment to an order, their 
issuance is not econéitioned upon compliance with the statutory 
requirements for notice and a hearing contained in the Act. 
7 U.S.C. 608e(3), (4), 17). However, the grade and size 
regulations are subject to the informal rulemaking procedures 
of the Administrative Procedure Act, 5 U.S.C. 553. That 
statute permits regulations without a general notice of 
proposed folemaking "when the agency for good cause finds (and 
incorporates the finding and a brief statement of reasons 


rules issued) that notice and public procedure 


impracticable * * *." Id., 553(d)- This section 
re 


still requires notice and an opportunity for interested persons 
to participate "through submission of written data, views, or 


arguments with or without opportunity for oral presentation." 


19/ 
Ia., 553(c).— | 
During the 1969-1970 tomato marketing season extending from 
| 
November to June, the Secretary issued two marketing Tae 
20 


tions limiting the grade and size of tomatoes handled. ‘The 


first of these, which is not contested by appellants, was in 


effect between November 15, 1969 and April 27,1970. It 
limited the shipment of tomatoes to those which were U.S. Grade 
# 3 or better and which were in excess of 2 4/32 in diameter. 


34 F.R. 18090. The second, which applied fron April 27 to 


June 8, contained the same grade restriction but increased the 
size limitation to 2 9/32 inches for mature green tomatoes and 
2 17/32 for all other vine-ripened tomatoes. 35 FR. 3159, 

3160; see 35 F.R. 4546. Similar import restrictions were also 


19/ Because of the highly perishable nature of fresh tomatoes 
and the sudden and extreme fluctuations in volumes and prices 
which occur during the marketing season, it is plainly impossible 
to anticipate and specify in the marketing order itself the 
precise grade, size or quality restrictions which will from time 
to time be necessary to meet these changes and effectuate the 
Act's policy. Nor is it possible to do this by wey of amendment 
to the order, same procedural steps 2s issuing 
an order except eriod. | 7 U.S.C. 608¢(37)- 
These include notice, of briefs, issuance 
of a recommended decision, opportunity ions, issuance 
of a final decision, and finally a ref 

Thus, for example, the hearing notice 

the Florida order was published in Jun 

not effective until December. The impossibility of complying 
with these procedures in connection with marketing order regula- 
tions was brought to the attention of Congress at the time it was 
drafting the Aaministrative Procedure Act, and Section 553 reflects 
in part Congressional intent to permit the continuation of the 
Secretary's practice. See Hearings Before Subcommittee of the 
Committee of the Judiciary, U.S. Senate, 77th Cong., lst Sess., on 
S. 674, S. 675, and S. 915, PP- 1506-1507 (Statement of Ashley 
Sellers). 

A chronology of Federal Register citations covering the 
actions taken under the Florida Tomato Marketing Order is reprinted 
in the Appendix, PP. 105-106. The decision imposing the size 
limitations is reprinted in the Appendix, PP. 29-34. 
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applied to imported tomatoes. 35 F.R. 4su7. In issuing these 
regulations, the Secretary fully complied with the procedures 
contained in 5 U.S.C. 553. 

Thus, prior to issuing the regulations, the Secretary 
issued a notice of proposed rulemaking which explained the need 
for the regulation proposed, included its terms, pointed out 
that it would be applicable to imports, and invited comments 
by all persons “who desire to submit written data, views or 
arguments with respect to this proposal * * *," 25 PLR. 105. 
The time for filing such comments was later extended. 35 F.R. 
435. Appellants’ responded to this invitation by filing a 
vrief stating their objections to the proposed regulations and 
a petition requesting a hearing in Washington on the proposals. 
Exhibits PL-146, PI-147. 

The Secretary then issued his decision which adopted the 
proposeé size limitations. 35 F.R. 3159, App. 29-34. In the 
text of this decision, the Director of the Fruit and Vegetable 
Division, appellee Hedlund, explained that a full hearing was 
umnecessary under the Administrative Procedure Act and was not 
practical in amending fruit and vegetable marketing order regula- 
tions (App. 30). The decision then points out that the stricter 


regulations were necessitated because of "a sharp increase in 


the supply of tomatoes in U.S. markets”, which in turn led to 


"glutted markets” and "severely reduced shipping point prices," 
with the result that prices to producers for the smaller size 
tomatoes "were substantially below parity” (App. 31-32). The 
effective date of the limitations was February 23, 1970. 
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Identical import restrictions were simultaneously issued. 35 


F.R. 3160. 


The decision also responded to arguments advanced by 
appellants and others that the Secretary should impose stricter 
grade standards and uniform size standards on both green and 
vine-ripe tomatoes: | 


Under conditions of moderate supplies 
and adequate returns to producers, the 
Florida Tomato Committee in the past has 
recommended and the Secretary has issued 
the same minimum size requirement for 
mature-green and vine-ripe type tomatoes. 
Such circumstances were the basis for the 
regulation currently in effect. However, 
when excessive volume shipments cause 
glutted markets, producers receive reduced 
returns for their tomatoes. Prices can, and 
often do, fall below the cost of production 
and marketing. Under the latter contingency 
it is sometimes necessary to require more re- 
strictive size regulations to accomplish the 
purposes of the Act, i.e. to help producers 
receive reasonable returns for their tomatoes. 
Historic price data indicate that returns to 
Florida producers from large sizes of U.S. 
No. 2 and U.S. No. 3 grade tomatoes have 
generally exceeded those for small sizes 
that are of better grades. 

| 

Vine-ripe tomatoes are normally larger 
than mature-green tomatoes because of 
different cultural practices. The aifference 
required in the sizes of mature green and 
vine-ripe tomatoes is designed to equalize 
the burden between producers of each type 
in Florida so that the percentages they 
withhold from market will be approximately 
the same. 


Because of adverse weather conditions which affected the 
tomato crop, shipments of Florida tomatoes declined in 
| 
February and again in late March, with a resulting increase 


in market demand and price. Consequently these marketing 
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delayed by the Secretary on two occasions. 

F.R. 4546. However, in late April, there were 
indications that shipments would increase and imports were 
continuing at a high level. The Florida Crop and Livestock 
Reporting Service statistics for April 18 showed that there 
were 12,710 acres ready for harvesting in certain areas which 
had harvested only 9,560 acres in 1969 (App. 8). Heavy volume 
was expected throughout May, and because this was the final 
portion of the marketing season, the Committee felt tighter 
size requirements were essential. See PL-139, Minutes of the 
Plorida Tomato Committee Meeting of April 22, 1970, pp. 2-3. 

Following the imposition on April 27 of the stricter size 

requirements, prices for both domestic and imported tomatoes 
Sncreased substantially. For Dade County, for example, prices 


increased as follows: 


+ COMBINATION GRADE : : 
i} 6x6 ° 6x7 6 7 
$ PER 4O-1b. CTN. |) _$ PER 4O0-1b. CIN. 
0-6. ae 50-4.00 11-4. 00-4..35 ,m2.50-2.65 
0-5 .50 |3.00-3.50 4, re 50| 2.50-2.75 
0-6 .00 |3.50-4.00 2. 50- -3.00 
5.50 


-50 

= 6.00 : 0 
6.00-6. 501 I Oe 50l me) 
1m6. oO 4.50 


3.50 
OPEN 

6.00 =! -50 
6.00 | o2 


50 |4. 50- -5.00 


INSUP. 


5.00- cree 50 4. 00- 5.00 
Exhibit PL-332. Perce Mexican tomatoes, which had been 


at $2.50-$2.50 per 22-1bs. the week before the import restriction, 
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increased to $3. 50-$4.50 in the two weeks following the restric- 
tion, and to $5.00- $6.00 the next week. slightly smaller 
Mexican tomatoes went from $3.50-$4.00 preceding - the restriction, 
to $3.75-$4.50 the next week, and reached $6.00-$7.00 the third 
week after the restriction. Exhibit PL-332.- For the 1969-70 
season, prices received by Florida producers averaged 83% of 


parity (App. 240). 


At the same time, although supplies of imported tomatoes 


were reduced, this is 4 result in part of the fact that imported 
shipments normally decline substantially during the late spring. 
The 35 percent reauction in imports from April to May 1970 was 
less than the average aecline which occurred guring the same 
period in the 10 preceding years (App. 237)- As the chart 
below shows, 2 far greater volume of tomatoes was imported 
during the weeks these restrictions were in effect than had 
been imported between 1966 and 1968 when no smport restrictions 
of any sort were imposed: 


Fresh Tomatoes Mexico: Weekly Shipments, 1969-1970 
compared with 1968-1969 and 1965-1967 RSE 


CARLOTS 

week Ended 1965-66 © 1966-67 1967-68 ae 1969-70 
4/29 476 490 552 : 1070 
5/6 451 359 600 | 989 
5/13 403 575 450 | 609 
5/20 276 27 395 : 692 
5/27 184 233 478 7 576 
6/3 87 229 254 379 287 

[1877] [2315] (2743) [3035] [4223] 


- 33 - 


addition, imports in 1969-1970 captured 
the United States' tomato market for the 
51%, compared to 38% of the market in 
1967-68 (App. 241). 
the marketing season drew to a close, and supplies 
Secretary decreased the marketing order 
to 2 4/32 inches in diameter effective 


FR. QOll. Effective June 20 all marketing 


restrictions were removed. 35 F.R. 10144. 


ARGUMENT 


Appellants have launched a wide-ranging attack challenging 


virtually every procedure adopted by the Secretary of Agriculture 
to carry out the terms and purposes of the Agricultural Marketing 
Agreement Act, both under Section 608c authorizing domestic mar- 
keting orders and Section 608e-1 through which imports are regu- 
lated. In their view, the Secretary has (1) imposed illegal 
trade barriers on them in violation both of statutory law and 

our international treaty commitments (Brief, pp. 15-33); (2) 
failed to exercise his discretion for their venefit by automati- 
cally @plying import restrictions on tomatoes (Brief, DD. 33-36 )3 
(3) completely misapplied to their detriment the requirements 

for issuing domestic marketing restrictions (Brief, po. 36-45); 
and (4) violated their due process rights by the manner in which 
he “abdicates" his authority to the Florida Tomato Committee 
(Brief, pp. 45-53). They also claim, as 2 final point, that the 
Agricultural Marketing Agreement Act is unconstitutional be- 
cause it does not afford them the same rights it grants to 

those who handle domestically-grown agricultural commodities 


21/ 
(Brief, 53-59). 
eee a —————— 
21/ The district court found this contention so insubstantial 
that it did not require convocation of a three-judge court. In 
an attempt to reverse this holding, appellants: sought to convince 
this Court that the equestion was not insubstantial and that a 
three-judge court should be ordered, by filing 2 petition for 
mandamus. Following friefing and oral argument of their conten- 
tions, appellants' petition was dismissed. Holm v. Sirica, 
No. 2077, decided July 15, 1970. We believe appellants’ non- 
constitutional claims are as insubstantial as their constitutional 
ones were held to be. 
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There Zs a common thread which runs throughout these conten- 


ia! 

i 
> 
—_ 


tions. Appellants, who are growers and importers of Mexican 
tomatoes, attempt to place themselves in the same position as 
American growers and handlers of tomatoes, thereby cloaking 
themselves with the benefits, privileges and protections ac- 
corded domestic handlers and growers by the Act. They fail to 
appreciate that the Agricultural Marketing Agreement Act was 
enacted by Congress solely for the benefit of United States 
growers, and its purpose is to increase prices received by 
American producers to parity. The Act, in none of its provisions , 
expresses any purpose to increase prices to foreign growers and 
importers such as appellants, or to forego the import restrictions 
mangated by Section 608e-1 simply because appellants may have 
their imports reduced 2 greater volume than those producers the 
Act is designed to benefit. 

More fumdamentally, however, appellants fail to distinguish 
between the provisions of Section 608c, which have no application 
to importers like themselves, and the terms of Section 608e-1, 
under which they are regulated. They seem unaware that Section 
608e was enacted under the interstate commerce power, while 
608e-1 is an exercise of the plenary power over foreign com- 


merce -- under which the Congress could, and did, accord them 
Se 
22/ A common thread 4s missing as well. At no time do appellants 
assert that the Secretary's actions failed to carry out the statu- 
tory purposes contained in Section 608¢e(2): to increase farm 
prices, which climbed for both domestic and imported tomatoes fol- 
lowing imposition of restrictions, and to reduce the chaotic mar- 
keting conditions which lead to lower prices. 
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different treatment from domestic growers. In short, they are 


| 
not "similarly situated” with domestic handlers, and different 


statutory treatment does not therefore deprive them of due pro- 


cess. 

Appellants also apparently fail to appreciate that Congress 
expressly has withheld from them the right to challenge every 
action taken by the Secretary. To the extent that they allege 
infirmities in the issuance of import restrictions, or constitu- 
tional defects in Section 608e-1, of course the courts are open 
to them. However, Section 608 (c) (15) precludes dy its terms 
judicial review of marketing orders, and the procedures adopted 
in issuing them, at the instance of a party -- 1ike these ap- 
pellants -- who is not "subject to an order.” Congress has, in 
other words, "precluded judicial review" of appellants attacks 
to the extent that they involve actions taken pursuant to Sec- 
tion 608c. 

In Point I of this brief, we first adéress ourselves to the 
standing spo ana then consider the appellants" challenges 
directed against Section 608e 1 as to which we do not assert 


lack of standing. We goon in Point II to show that appellants’ 
se ——————__—_—_—__—_—____ nn 


23/ The standing issue posed here is presently pending before 
the Supreme Court on the Secretary's petition for certiorari 
Hardin v. Price, No. 859, 0.T. 1970. The Court may rule on 
the petition prior to oral argument in this case on January 26, 
1970. 
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attacks upon the marketing order have Re joe even assuming 
2 ) 


that they have standing to raise them. 
Ee 

APPELLANTS ARE PRECLUDED BY SECTION 608c (15) 

FROM CHALLENGING THE SECRETARY'S ISSUANCE OF 

A MARKETING ORDER, AND HAVE STANDING ONLY TO 

RAISE OBJECTION TO THE IMPOSITION OF IMPORT 

RESTRICTIONS ISSUED UNDER 608e-1. THESE CON- 

TENTIONS, HOWEVER, ARE LACKING IN MERIT. 

The Agricultural Marketing Agreement Act Pre- 
eluges Judicial Review of Marketing Orders or 


Obligations Imposed In Connection Therewith, 
Except At The Istance Of A Handler "Subject 


To An Order” 

The starting point for @ discussion of standing to challenge 
aninistrative action is the Supreme Court decisions last term 
Association of Data Processing V- Camp. 397 U.S. 150 (1970) 

ang Barlow v. Collins, 397 U.S. 159 (1970). These cases sub- 
stantially rewrote the law of standing as it had previously ex- 
sted. See, e-g-, Davis, The Liberalized Law of Standing, 37 
3. of Chga Law Review 453-470 (Spring, 1970)- 

In Data Processing, the Court announced 2 two-step inquiry 
which must be made to @etermine whether 2 particular plaintiff 
has standing to attack an administrative order: First, "whether 
the plaintiff alleges that the challenged action has caused him 
injury in fact, economic or otherwise” so as to satisfy the 


case or controversy requirement of Article III, 397 U.S. at 1523 


24/ The Secretary contended in the district court that ap- 
pellants lacked standing (Brief below, PP. 36-42), but the court 
aida not reach that contention, entering summary judgment on the 
merits. However, under familiar principles, 4 judgment may be 
affirmed on any ground presented by the record. 
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and second, whether the interest sought to be protected by the 


plaintiff is "arguably within the zone of interests to be pro- 
tected or regulated by the statute or constitutional guarantee 
in question.” 397 U.S. at 153. It is the resolution of the 
second question which requires an analysis of the statutory 
scheme in issue as "Congress can, of course, resolve the aues- 
tion one way or another.” 397 U.S. at 154. As further elabor- 
ated in Barlow, 397 U.S. at 165: 

Whether agency action is reviewable often 

poses difficult questions of congressional 

intent; and the Court must decide if Congress 

has in express or implied terms precluded ju- 

dicial review or committed the challenged 

action entirely to administrative discretion. 25/ 

Both Data Processing and Barlow, however, involved statutes26/ 
which contained no provision either authorizing or limiting ju- 
dicial review. The Court, noting that preclusion of judicial 
review was not lightly to be inferred, 397 U.S. at 166, found 
that the respective plaintiffs were arguably within the zone 
of interests sought to be protected by the statutes to which 
they were subject and accordingly found that they had standing 
to challenge the administrative actions in issue. 

The Agricultural Marketing Agreement Act, however, is not 
silent as to administrative and judicial review of commodity 
marketing orders promulgated by the Secretary of Agriculture. 

7 U.S.C. 608¢(15)(A) provides initial administrative review of 
orders: 

O55 e nistrative procedure Act, 5 U.S.C. (Supp. 701 (a)> 
provides for judicial review of agency action except where a(t) 
statutes preclude judicial review; or (2) agency action is com- 
mited to agency discretion by law.” 

26 / The Bank Service Corporation Act, 12 UnSns 1864, and the Food 
and Agriculture Act, 7 U.S.C. (Supp. IV) 14 ‘(d), respectively. 
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Any' handler subject to an order may file 

a@ written petition with the Secretary of 
Agriculture, stating that any such order 

or any obligation imposed in connection 
therewith is not in accordance with law 
and praying for a modification thereof 

or to be exempted therefrom. He shall 
thereupon be given an opportunity for a 
hearing upon such petition, in accordance 
with regulations made by the Secretary of 
Agriculture, with the approval of the Pres- 
3éent. After such hearing, the Secretary 
shall make a ruling upon the prayer of such 
petition which shall be final, if in accor- 
dance with law. 


Judicial review of the Secretary's ruling is authorized in 7 
U.S.C. 608 (15) (B): 


_ (B) The District Courts of the United 

tates in any district in which such handler 
3s'an inhabitant, or has his principal place 

of business, are vested with jurisdiction in 
equity to review such ruling, provided a bill 
in equity for that purpose is filed within 
twenty days from the date of the entry of such 
ruling. * * * If the court determines that 
such ruling is not in accordance with law, it 
shall remand such proceedings to the Secretary 
with @irections either (1) to make such ruling 
as the court shall determine to be in accord- 
ance with law, or (2) to take such further pro- 
ceedings as, in its opinion, the law requires. 
The pendency of proceedings instituted pursuant 
to this subsection (15) shall not impede, hinder, 
or delay the United States or the Secretary of 
Agriculture from obtaining relief pursuant to 
section 608a(6) of this title. 


The only other provisions in the Act dealing with judicial re- 


view of marketing orders are Section 608a(6), vesting the district 


courts with jurisdiction to enforce violations of any order or 


regulation, and Section 6082 (8), providing that the remedies 


shone 


2t/ 
given in Sections 608a(4)-(7) are not exclusive. 


Athough these provisions do not literally apscnnes suits 
by non-handlers challenging marketing orders or obligations im- 
posed in connection with them, such an intention may fairly be 
"implied" (397 U.S. at 165) from the Act's terms. These terms 
are designed to regulate only handers, 7 U.S.C. 608c (1) 5 and are 
not applicable to producers, 7 U.S.C. 608c (13) (B), retailers, 
7 U.S.C. 608c(13)(A), nor anyone else even more remotely related 
to the order. Because only handlers are regulated, the adminis- 
trative remedy of Section 608c(15)(A) is expressly limited to a 
"handler subject to an order." Congress must have intended 


that judicial review ery follows this administrative review 
28 
be similarly exclusive. 


27 The remedies provided in Sections 608a (4)-(7) are remedies 
given the Secretary; the non-exclusive provision ‘therefore only 
adds to the Secretary's remedies. It dies not offer an avenue 
of escape from the requirements of Section 608c (15). United 
States v. Ruzicka, 329 U.S. 287, 291 fn. 2 (1946); accord: 
Stark v. Wickard, 321 U.S. 288, 318 (dissenting opinion of 
Frankfurter, J.). (" §8a(8) referring to remedies “exist at 
law or in equity” * * * only adds_to the remedies in §8a (5)-(7) 
for the enforcement of the Act. It in no way qualifies or ex- 
pands the express provisions of the statute in §8c(15) for ju- 
Gicial review of such an order as the present * * *") 


28 /Stated otherwise, in view of the express provisions for the ad- 
ministrative review of handler challenges to marketing orders, 
Congress could not have intended that non-handlers should be al- 
lowed directly to attack such orders in the courts, and that the 
judicial review provisions of 7 U.S.C. 608c(15)(B) were meant to 
be exclusive. What little legislative history there is of those 
provisions, moreover, supports this interpretation since there 
is evidence that Congress was concerned about the danger of mul- 
tiple suits tying up administrative action. Both the House and 
the Senate Committee reports on the legislation point out that 
"Ts]pecific provision is made for administrative and judicial 
review of orders." H. Rep. No. 1241, 74th Cong. 1st Sess., 

p. 14. After discussing those provisions, the reports conclude 
that "these provisions establish an equitable and expeditious 


(continued on next page) 
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Our reading of Section 608¢(15)(B) derives direct support 


from the conclusion of the Ninth Circuit in La Verne Co-op 


Citrus Association v. United States, 134 F. 2d 415, 418 (1944): 


All these provisions are consistent 
only with 2 construction that the method 
outlined in the Act for determining the 
validity of the orders is exclusive. 


Similarly, this Court has hela that a non-handler may not ob- 
tain judicial review of a marketing order, since such orders 
are “subject to review only as the Act provides.” Benson v. 
Schofield 236 F. 2a 719 (1956), certiorari denied, 332 U.S. 
976. This Court went on to point out, with regard to the ex- 
clusiveness of the review procedures, that (236 F. 2d at 722) 


[w]hen we have in mind the purposes of 
the legislation, it is difficult to see 
how Congress in these respects could 


ee 


28/ (continued from page hy) 

procedure for testing the validity of orders, without hampering 
the Government's power to enforce compliance with their terms. 
Ibid. 


To the extent that the courts extend the right to obtain 
judicial review beyond the provisions of the Act, this Congres- 
sional policy may be frustrated. These plaintiffs or others si- 
milarly situated obtained restraining orders against import 
restrictions on two occasions during the 1968-1969 marketing 
season. And in addition, opening up marketing orders to 
direct judicial attack would permit even a handler, heretofore 
required to exhause the administrative remedy before bringing 
suit, to avoid this suit by enlisting 2 non-handler to raise 
the contentions he wishes to raise there. This is more than 
a theoretical Dee aS See, e.g-, Kresse V- Hardin, D. 
Ariz., No. 69-40%, decided January 19, 1970, appeal pending, 
No. 25,669 (C.A. 9.) 


| 
more effectively have expressed its will 
than is evident from a mere reading of | 
the Act. If appellees were to be deemed 
handlers, they would be bound by the adminis— 
trative remedy and the judicial review 
provisions of the Act. Appellees, viewed 
as producers, being unregulated, are given 
by the Act no greater status than the hand- 
lers who are regulated. 

Congress had sound reasons for concluding that attacks by 
handlers upon marketing orders should be considered by the Secre- 
tary in the first instance. The questions raised in such attacks 
are often complex and their resolution requires an intimate 
knowledge of the economic and technical factors underlying the 
marketing of the various agricultural products subject to re- 
gulation -- e.g., milk, fruits, tobacco, vegetables, hops, honey- 
bees, and naval stores. 7 U.S.C. 608c(2). It is' thus desirable 
that, before judicial intervention is sought, these questions 
be presented to the Secretary who possesses the requisite ex- 
pertise to illuminate and resolve them. Further, should the ad- 
ministrative petition be denied and resort to the courts become 
necessary, judicial review will be facilitated if the district 
court has the benefit of the Secretary's expert judgment about 

| 


the case. 


The Supreme Court recognized the importance of these consi- 


derations in United States v. Ruzicka, 329 U.S. 287. In reject- 
ing the effort by a handler to attack for the first time the 
validity of an order of the Secretary of Agriculture as a de- 
fense to a judicial enforcement proceeding Somat by the Secre- 
tary, the Court stressed the purposes of the statutory review 


provisions (329 U.S. at 294): 
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Congress has provided a special procedure 
for ascertaining whether such an order is 

or is not in accordance with law. The 
questions are not, or may not be, abstract 
questions of law. Even when they are for- 
mulated in constitutional terms, they are 
questions of law arising out of, or entwined 
with, factors that call for understanding 
of the milk industry. And so Congress has 
provided that the remedy in the first instance 
must.be sought from the Secretary of Agri- 
culture. It is on the basis of his ruling 
and of the elucidation which he would pre- 
sumably give to his ruling, that resort may 
be had to the courts. * * * 


The need for prior administrative expertise and elucidation is 
no less when an order is challenged by a non-handler, and the 


lower federal courts have expressly applied United States v. 


Ruzicka to such challenges. E.g., Uelman v. Freeman, 267 F. Supp. 


go, 845 (E.D. Wisc.), affirmed on opinion below, 388 F. 2d 308 
(C.A. 7), certiorari denied, 390 U.S. 1026; United States v. 
Lehigh Valley Cooperative Farmers, Inc., 294 F. Supp. 140, 145 
(B.D. Pa.). The Courts have recognized a limited exception to 
this rule in Stark v. Wickard, 321 U.S. 288 (1%4). There milk 
producers challenged certain deductions which were made from 
the so-called "producers settlement fund” established in con- 
nection with'a milk marketing order. In granting standing to 
the producers, the Supreme Court pointed out that they had a 
proprietary interest in the fund, and that it "3s because every 
dollar of reduction comes from the producer that he may challenge 
the use of the fund.” 321 U.S. at 308. Thus the decision rested 
upon a narrow ground plainly 4napplicable to suits by those who 
cannot show that the Secretary is diverting to others funds 


~- hh . 


29/ | 
belonging to them. In other words, Stark v. Wickard does not 


support a proposition that any party whose economic interests 


are affected by a marketing order has standing to challenge its 


legality directly in court. 

The Fifth Circuit has recently held that a repacker of in- 
ported tomatoes has standing to challenge the Florida Tomato 
Marketing Order regulations and import restrictions. Harry H. 
Price & Sons, Inc. v. Hardin, 425 F. 2d 1137 (1970), certiorari 
pending, No. 859, 0.T., 1970. In that case the district court 
ruled that plaintiffs lacked standing under the Agricultural 
Marketing Agreement Act; it also discussed the oxen is ac=- 
tions in issuing the order and import restrictions and found 
them within his authority. 299 F. Supp 577 (N.D. Tex. 5 1969) 
The Court of Appeals noted that it had no "aisagreenent with 
the conclusions of the district court as to standing to the ex- 
tent they were based upon * * * the decided cases" when the 
Court ruled. However, it felt that Data Processing and Barlow 
compelled a different result. The court concluded that because 
the repacker was "in the marketing chain of such tomatoes be- 
tween producer and consumer", it was within the Act's "zone of 


interests" and therefore had standing. 


Se 


2° In part, the decision may have rested on the fact that, ab- 
Sent standing on the part of these producers, no one could have 
chzllenged these deductions. As the Court acknowliedged, it had 
earlier held that handlers lacked standing to challenge the de- 
duction because they had no financial interest in them. 321 U.S. 
at 308. Here, of course, the marketing order is subject to 
challenge by those regulated by it even though the importer 
lacks standing. fs 
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For the reasons discussed supra, we believe this decision 
is in error, and the Solicitor General has filed a petition for 
a writ of certiorari. The court did not even mention much less 
consider whether the statute precluded standing as required by 
Data Processing and Barlow. The Agricultural Marketing Agree- 
ment Act precludes judicial review at the instance of a non- 
handler who is not subject to and only indirectly affected by 

30: 
the marketing order. 


B. Section 608e-1 Was Properly Applied To Imported 
omatoes, and The Statute Is Not Unconstitutional. 


aX 2 

Appellants marshal a two-fold attack upon Section 608e-1, 
under which minimum size requirements have been applied to 
imported tomatoes. First they construe the Section as requiring 
the Secretary to apply more lenient import restrictions whenever 
application of the same standards to poth domestic and foreign 
importers results in a greater volume of the foreign commodity 
being excluded from the market. They assert that the Secretary 
committed "clear error” when he required their tomatoes -- 
which concededly “are botanically alike" to American tomatoes -~ 
to meet the same standards as domestic tomatoes (Brief, pP- 33- 
36). Thus, appellants’ view of Section 608e-1 is apparently 
that it was designed to benefit foreign growers by insuring 


they have identical access to United States' markets. 


30/ Neither the priefs nor oral arguments of the parties dis- 
¢ussed Data Processing and Barlow, since Price was argued and 
under submission several months before those cases were decided. 


Reinforcing this apparent view, appellants suggest that 


Section 608e-1 "violates the Due Process Clause of the Fifth 
Amendment" because it does not extend to Mexican growers and 
importers the same protections and benefits which are granted 
to domestic growers and handlers. The "imbalance of access 
to the decision-making process" which results from the fact 
that Congress made application of import restrictions automatic, 
thereby giving importers no procedural rights prior to their 
imposition, renders the statute cae eeneheaest fen their 
opinion (Brief, pp. 53-59). As to this latter position, we 
note that it was the main ground on which appellants, earlier 
in this litigation, sought convocation of a three-judge court, 
and were rebuffed both by the district court and by this Court. 
It, and appellants' argument that improper restrictions were 
applied, have no more merit now than they did then. 

1. The Secretary is required to impose 


the same standards on the same 
commodities, and has done that here. 


ee 

We believe that the thrust of Section 608e-1 has been 
accurately described by appellants in their earlier "Memorandum 
in Support of Application for Writ of Mandamus", at p. 4: 

By reason of 7 U.S.C. § 608e-1, size require- 

ments in any order entered under 7 U.S.C. § 08c 

automatically apply to imports of tomatoes. 
As this description indicates, in enacting this Section, Congress 
plainly intended that the imposition of import restrictions be 
"eutomatic", for they must be applied "whenever a marketing 
order [is] issued by the Secretary". 7 U.S.C. 608e-1. Since 
their application is automatic, Congress imposed no procedural 
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requirements on the issuance of restrictions, except for a 
minimum of three days notice. This was apparently designed 
merely to allow harvested products to enter this country. 
Cf. 100 Cong. Rec. 13277, Remarks of Senator Goldwater. 
Neither hearing, an opportunity to appear in person, right to 
file comments and objections, or to have a decision based on a 
record are provided importers by Section 608e-1. 

The Section does make it clear that if the domestic 
and imported commodities are the same, so must be the restric- 
tions applied to them. Only where, in the Secretary's judgment, 
it "is not practicable" to apply the same standards, "because 


of variations in characteristics"[emphasis added] between the 


domestic and imported commodities, may the restrictions differ. 
Nothing in the statutory language or legislative history sup- 
ports an argument that the mandatory imposition of identical 
standards may be avoided simply because they might result in 
a greater percentage of a foreign commodity being excluded. 
The statute speaks of variations, not volume. 

Indeed, that the object of Section 608e-1 is not to 
insure equal percentage withholding is made clear by the fact 
that the standard selected by Congress -- applying the same 
limitations -- does not necessarily produce equal withholding. 
That is because the volume excluded turns on the volume shipped 
in the excluded category prior to imposition of the regulation, 
not upon the evenness of the regulatory standard. Even assuming 
an identical regulation is applied to identical commodities, 
the percentage of the foreign commodity excluded may be greater, 

is ae 


or lesser, than that of the domestic product. As an example, 
suppose the Secretary determined that it was necessary because 
of marketing conditions in Florida to impose a regulation pro- 
hibiting shipment of all tomatoes (of whatever maturity) which 
are size 6 x 7 or 7 x 7, and he then applied these same standards 
to imports. Whether or not the importers would have to with- 
hold a greater percentage than the Florida handlers would depend 
on the number of these sizes shipped by each; only when each 
has shipped exactly the same percentage of its total crop in 
these sizes would the volume excluded be equal. Thus, Congress 
did not intend that importers receive equal treatment by having 
the same percentage of shipments cut out; the equality comes 
from having to meet the same standards. 

The only time that domestic standards need not be applied 
is where "variations in characteristics” exist. And Congress 
left the determination of whether variations do exist to the 
discretion of the Secretary. In the case of tomatoes, the 
Secretary since 1954 has considered that imported. tomatoes do 
not vary in their characteristics from American tomatoes. 
Whatever the domestic marketing regulations have required has 
been uniformly applied to Mexican imports, which =e as appellants 
point out -- are "botanically alike". (Brief, Dp. 5)- 


The short of the matter is that, when comparing the domes- 


tic and foreign product, a tomato is a tomato. They are, as 
noted, botanically alike; produced from the same seeds (App. 
17); grown by the same methods (App. 93 )3 have the same 
variety and quality (App. 206); and are sized and graded by the 
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same standards. Growers in the two countries produce both 
vine-ripe and mature green varieties, and the Mexican and 
American tomatoes compete with each in all areas of the con- 
tinental United States. Exhibit PL-317, P- 135. Both compete 
for the business of major food chain stores (App. 256). In fact, 
as appellants told this Court earlier in the litigation: "The 
tomatoes imported by plaintiffs from Mexico are the same 


tomatoes that are grown in Florida * * can ag in Sup- 


port of Application For Writ of Mandamus nae ae 

Therefore, it was hardly "clear error" (Brief, p. 36) 
for the Secretary to impose the same standards on both. While 
the marketing regulations and the import restrictions require 
vine-ripe tomatoes to be slightly larger than mature greens, 
this distinction is not "based entirely on local Florida con- 
ditions” as appellant asserts (Brief, p- 36). Rather it is 
based on the fact that vine-ripe tomatoes are generally "one 
size larger” than mature green (App- 99), whether grown in 
Mexico or in Florida. This is because they continue to grow 
during the extra time they remain on the vine, and in addition 
are often grown in a manner which encourages their growing 


SSS SS eee ——— 


1/ The fact that Mexico exports a much higher percentage of 
e-ripe tomatoes in no way shows that the tomatoes themselves 


have "variations in character". Stated differently, the difference 


4n volume of vine-ripes in Florida and Mexico can, in no way, 

change the fact that vine-ripes in both areas are treated exactly 

the same by the regulations. In addition, Mexico's higher export 

of vine-ripes may be due to the fact that mature green 

Mexican tomatoes must meet higher standards for export than vine- 
Exhibit PL-317, pp- 152-156; App- 53-A. 
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larger (App. 91-92). Appellants have never contended that this 


difference in size does not in fact exist. 

Moreover, Mexico voluntarily restricts its tomato exports 
to U.S. No. 1 grade (App- 221-222), because it seeks to build 
a reputation for quality and because these Somacoes return a 
higher profit (App. 109). Between 4O and 65 per cent of its 
crops therefore -- although perfectly wholesome and nutritious, 
and preferred because of lower price by some housewives -- are 
ineligible for export. Survey of Mexican Vegetable And Melon 
Production, USDA, July, 1966 > P- 3. These tomatoes are excluded 
from U.S. markets not by the Secretary's regulation, but by the 
Mexican government. If Mexico allowed them to enter the U.S. 
market, they would meet import grade standards, and the volume 
of Mexican tomatoes excluded would certainly be lower. Neither 
Congress nor the Secretary should be required to develop a law 
nor tailor a regulation to fit the production and) marketing 
decisions made by a foreign country, particularly when the 
statute under which regulations are issued was enacted for the 
express purpose of penefiting the United states' growers. 

In sum, the Secretary did not err in nolding imported 
tomatoes to domestic standards. | 


2. Section 608e-1 does not offend the 
Due Process Clause. 


Due Process Clause. 
The Agricultural Marketing Agreement was enacted by Con- 
gress to benefit growers of American commodities, including 
tomatoes, by allowing them to regulate their shipments by 
grade or size; Section 608e-1 was added to the Act to further 
these same purposes, by limiting imports which otherwise would 
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undermine the marketing orders. Appellants, who import and 
handle foreign-grown tomatoes, claim that they are "similarly 
situated" with the beneficiaries of this Act, handlers of 
American-grown tomatoes, and that therefore they must be 
accorded the same procedural rights and must have no more of 
their foreign crop restricted from reaching the market than 
American growers. Since the statutory scheme does not give 
them the right to formulate, approve or be exempted from re- 
strictions, and since the application of the Act to them in 


their view reduces their imports by a higher percentage, they 


argue the statute is unconstitutional SA pp. 53-59). Their 
32 


argument is plainly without substance. 

a. The fact of the matter is that appellants are not 
"similarly situated” in a Constitutional sense, for they handle 
an imported product subject -- unlike domestic tomatoes -- to 
the broad “authority of Congress to absolutely prohibit foreign 


importations”. Brolan v. United States, 236 U.S. 216, 222 


32/ As we have noted supra, appellants were denied a three- 
judge court to consider these issues because the district court 
found them too unsubstantial to warrant such consideration. 
Appellants then argued in this Court that the issue of an 
"Imbalance of Access to the Decision-Making Process" (Memorandum, 
pp. 8-18) was at least substantial. Presumably, if this Court 
felt that thisissue were substantial, it would have been required 
to order a three-judge Court convened. See Zemel v. Rusk 381 
U.S. 1 (1965). The Court did not do so, and dismissed the peti- 
tion for mandamus. Holm v. Sirica, No. 24277, decided July 15, 
1970. To this extent, Holm v. Sirica stands for the proposition 
that the fact of "imbalance of access” does not render the 
statute unconstitutional. 


(1915). It is beyond doubt that the power of Congress is plenary 


and exclusive with respect to the regulation and control of 
foreign commerce and that Congress may determine what articles 
may be imported into this country and the terms under which 
importation is permitted. Board of Trustees of the University 
of Illinois v. United States, 289 U.S. 48 (1933); ‘The Abby Dodge 
v. United States, 223 U.S. 166 (1912); Buttfield v. Stranahan, 
192 U.S. 470 (1904) ; Sugarman v. Forbragd, 267 F. ‘Supp. 817 
(N.D. Cal., 1967), affirmed, 4O5 F. 2a 1189 (C.A. 9, 1968), 
certiorari denied, 395 U.S. 960. Thus, as Chief Justice Hughes 
put it: 

The Congress may determine what articles may: ‘be 

imported into this country and the terms upon 

which importation is permitted. No one can be 

said to have a vested right to carry on ORS 

commerce with the United States. 

Board of Trustees v. United States, supra, 289 U. S. at 57. 

In the case of Mexican-grown tomatoes nandled by appellants, 
then, Congress had the power to exclude them entirely, and had 
it chosen to do so, no Constitutional attack would be open to 
appellants even were such action taken to benefit domestic 
growers. In Section 608e-1 Congress instead regulated the 
"terms" under which foreign tomatoes could be imported, imens 
only when they comply with the standards applied to domestic 
tomatoes established under the Florida Tomato Marketing Order. 
Because the imposition of these import restrictions was to be 
automatic, Congress did not require that the foreign handlers 


| ~ 
be accorded an “access to the decision making process" (Brief, 


p. 56) identical to that which it had felt was necessary in the 
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33/ 
marketing orders. 7 U.S.C. 608c(3), (4), (15). 


of the different circumstances, Congress was not required 
to accord them the same procedural benefits. Sugarman v. Forbragd, 
supra; Buttfield v. Stramahan, Supra. 

Sugarman'v. Forbragd involved an action by an importer who 
argued that under the Federal Food, Drug, and Cosmetics Act, a 
U.S.C. 301, 381, he was given substantially fewer procedural 
rights relative to the question of whether his product was an 
adulterated food, as compared to the rights given a domestic 

£ the! same product. The court summarized these dif- 
ferences: a domestic seller (1) may have his product seized 
only through judicial process, (2) is entitled to a formal 

ing, (3) and is entitled to judicial review including 4 
jury trial at which the Government must prove that in fact the 


product is adulterated; in contrast, the importer is subjectto (1) 


Ne = 


33/ of course, appellants are permitted by regulation to attend 

The meetings (Exhibit PL-303, Procedure Manual, Pp. 10) and in 

fact aid or sent counsel. At these meetings they fully expressed 
h should be 


restriction. 

arguments and rejects them. 

F.R. 17955, 17957- Thus, while not given the same access, 
$n fact certainly were given the opportunity to have their 
views considered. 


having samples taken when the administrative officials decide 
to, (2) gets only an informal hearing, (3) may have his product 


barred from import where it only appears to be adulterated, and 


(4) has no right to judicial review. 267 F. Supp. at 823-824. 


The court upheld the statute despite this difference in treatment: 
Congress has set up procedures with respect 
to imports which are strikingly different 
from procedures regulating products of do- 
mestic origin. * * * *. [This is valid] in 
line with the complete power which Congress 
has over imports. Its constitutional au- 
thority "to regulate commerce with foreign 
mations" is “exclusive and plenary.” [En- 
phasis in original] 

267 F. Supp. at 823, 82h. 

Buttfield v. Stranahan, supra, involved the constitution- 
ality of a particular tea inspection act. The plaintiff-importer 
commenced an action to recover damages for the alleged wrongful 
seizure, removal and destruction of certain tea which had been 
examined and found to be inferior in taste and favor. The tea 
inspection act involved therein stated that the Secretary of 
the Treasury, upon the recommendation of a seven-member board 
of “expert[s] in teas," should establish "standards of purity, 
quality, and fitness for consumption of ell kinds of teas im- 
ported into the United States." 192 U.S. at 471. The plaintiff 
alleged that this Act was unconstitutional because, among other 
things, it operated to deprive him of property without due pro- 
cess of law in that it did not provide for notice and an oppor- 
tunity to be heard before the rejection of the tea. The plain- 
tiff argued that "[t]he right of a citizen to carry on a lawful 
business cannot be placed under the arbitrary and uncontrolled 


will of an individual or board." 192 U.S. at 461. Plaintiff 
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further argued that this Act was in effect "a weapon which may 


be used to destroy the business of competitors." 192 U.S. at 


483. However, the Supreme Court recognized the "plenary power 
f 


[o Congress] in respect to the exclusion of merchandise brought 
from foreign countries.” 192 U.S. at 492. The court held that 
there was no genial of due process; even though the statute in 
question did not confer a right to @ nearing: 


The provisions in respect to the fixing 
of standards and the examination of samples 
by Government experts was for the purpose of 
determining whether the conditions existed 
which conferred the right to import, and they 
therefore in no just sense concerned a taking 
of property. This latter question was intended 
by Congress to be finally settled, not by 2 
judicial proceeding, but by the action of the 
agents of the Government, upon whom power on 

he subject was conferred. 


192 U.S. at 497. See also Joint Anti-Fascist Refugee Committee 

v. MeGrath, 341 U.S. 123, 167 (1951) (Frankfurter, J., concurring) 
("The importation of goods is 4 privilege which, if Congress 

clearly so directs, may * * * be conditioned on ex parte findings."); 
Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886, 

895 (1961) ("where it has been possible to characterize that 

private interest * * * as a mere privilege subject to the 
executive's plenary power, it has traditionally been held that 
notice and hearing are not constitutionally required."). In 

sum, then, the Act is clearly not unconstitutional on its 


— 


face. 


34/ Appellants offer the plainly makeweight argument that the 
‘statute 4s unconstitutional because it embodies an irrational 
presumption that all imported tomatoes compete with Florida 
tomatoes but that other domestic tomatoes do not. What they 
seem to be saying is that the Act regulates all imports, but 
Sis6a— (Footnote cont'd) 


b. Nor is the statute unconstitutional because as a result 
of its application, more Mexican tomatoes may have been excluded 
from the market than domestic tomatoes. Simply because the Act 
in practice may fall more heavily on them (and if it does so, 
it does so in part because the Mexican government limits exports 


to U.S. Grade #1), hardly can show that the Secretary is deliber- 


ately setting out to enforce the statute with an uneven hand. 


Indeed the evidence is to the contrary. 

Thus, the record reflects that the Secretary delayed imposi- 
tion of handling limitations throughout the bulk of the marketing 
season, conduct hardly indicating a “purposeful, intentional and 
invidious" (Brief, p. 54) intent to discriminate against imports. 
Indeed, initial approval of the size standards challenged here 
was also delayed by the Department while it Reterained “if the 
tomato supplies would be reduced sufficiently as @ result of 
the restrictions imposed by the Mexican growers and importers." 
35 F.R. 3160. It was the Department's policy, as Assistant 


Secretary Lyng explained to the Florida Tomato Committee, 


34/ (Footnote cont'd) only those domestic tomatoes which must 
be regulated to effect the order. Cf. 7 U.S.C. 608(c) (11). 
They argue that they sell many tomatoes in geographic areas 
where Florida sales are small. We can see no constitutional 
infirmary in the fact that Section 608e-1 was not written by 
Congress to apply only where the commodity both ‘competes and 
competes to a substantial degree. Congress did not choose to 
do this, and in light of the fact that Mexican and American 
tomatoes comprise the total winter market, competing in every 
area of this country (PL-317), the Congressional decision is 
not irrational. 


ommendations which would 
materially restricting 
necessity, require con- 
encies outside of the 
Agriculture [prior to & 


March and April, 


Mexican imports were at a record level. 

. If the motive behind the Secretary's 
fact "to benefit one class of competitors at the 
> of another class of competitors” (Brief, p- 53), 


have expected the Secretary to impose these so-called 


"aiscriminatory” restrictions during this part of the season, 


when Mexican tomatoes dominated the market. Instead, they went 


= oom. 5? = 
into effect near the enc of 


the season -- at a time when imports 


traditionally nave cec 


from their earlier highs. (App. 237); 


">resh Tomatoes, Mexico: Weekly Shipments, 


nh 1968-69 and 1965-1967." The regulations 
went into effect at a time when, in contrast to Mexico's declining 
Slorida handlers were anticipating an unusual late 


season glut because of the bad weather earlier during February 


Appellants believe a finding of 2 discriminatory intent is 
ompelled by several statements they have excerpted from the 
tapes of Florida Tomato Committee meetings over the past two 
years (see Brief, pp. 12-13 It 4s not surprising that 4 

careful scouring of these tapes would produce a few criticisms 


aimed at the Mexican industry. But they hardly prove that the 
- 56 - 


sole purpose behind the regulation was to disadvantage Mexico. 


On the other side of the coin are the facts that (1) Florida has 
a substantial vine-ripe industry -- one-third of the acreage is 
devoted to vine-ripe production and between 20 and 25 per cent 
of the production is vine-ripe; (2) difficulties between the 
green and vine-ripe growers in Florida caused the Committee to 
disband in 1959, created occasional difficulties in the past two 
seasons, and made it imperative that marketing restrictions appear 
to treat both equally; (3) a vine-ripe tomato in fact is larger 
than a mature green tomato so that other things being equal, 
applying the same size restriction to both will exclude more 
mature green tomatoes; (4) whatever the equalizing effect of 

the alternative regulatory proposal of appellants (App. 188-190) 
-- to exclude all grades below U.S. #1 and appiy| the same size 
restrictions to green and vine ripes -- it would not further the 
purpose of the Act to increase domestic prices since Florida 
handlers have found that larger tomatoes in the lower grades 
bring a better return than smaller U.S. #1's (35 F.R. 3160, 

App. 31). ‘Thus there is a substantial basis for differentiating 
between green and vine-ripe tomatoes, and the Secretary did not 


arbitrarily or with malice do so. 


It 


THE FLORIDA TOMATO MARKETING ORDER REGULA- 
TIONS DO NOT CREATE AN IMPERMISSIBLE TRADE 
BARRIER IN VIOLATION OF THE AGRICULTURAL 
MARKETING AGREEMENT ACT. MOREOVER, THE 
PROCEDURES FOLLOWED IN ADOPTING THE MARKET- 
ING REGULATIONS COMPORT WITH THE STATUTORY 
REQUIREMENTS, AND INVOLVED NO ABDICATION 
THE SECRETARY'S RESPONSIBILITIES. 


> previously demonstrated (supra, PP- 38-46) that 
Pr foreign-grown agricultural products, while entitled 


to challenge the application of Section 608e-1 import restrictions 


to then, are precluded dy 7 U.S.C. 608e(15) from bringing an 


attack upon the procedures oF operation of a domestic marketing 
jer issuer to 7 U-S.C. 608c. Specifically, since 
not handlers under the Florida Tomato Marketing 
Order and are not sudject to it, they are not within the class 
to which Section 608¢(i5) gives the right to question the 
Florida Tomato Marketing Order marketing regulations. In any 
attack on these regulations, as now we show, 
is without substance and ignores the realities of the tomato 
marketing situation. Contrary to their insistence, the regula- 
tions (1) Go not constitute with the import restrictions an 
impermissible trade barrier beyond the scope of the statute 
(Brief, pp. 1 -33); (2) were not adopted in violation of the 
procedural rules for such regulations (Brief, pp- 36-45); and 
(3) do not represent an abdication of the Secretary's respon- 


sibilities under the Act (Brief, pp- 45-53). 


A. The Marketing Regulations Do Not Create 
An Impermissible Protective Trade Barrier. 


An Impermissible Provec\**S 
Before considering the argument that the tomato marketing 
regulations result in what appellant decries as "protective 
trade barrier," we deem it vitally important to point out the - 
fallacies underlying the statistics which appellants offer in 
an attempt to SHEL See the regulations fell more heavily on 
imported tomatoes. We, therefore, direct tne Court's particu- 
lar attention to Table D and the accompanying explanation pre- 
pared for appellants (App. 195-197), and the tables showing 
tomatoes shipped from both Mexico and Florida which are taken 
from Exhibit PL-335 (Reproduced as an addendum to this brief, 
pp. 1b-2b). 
Table D is intended to convey the implication that the 
marketing regulation -- which required vine-ripe tomatoes to 
be one-quarter of an inch in diameter larger than mature green 
-- affected a larger proportion of imported than domestic to- 
matoes. By applying the regulatory standard retrospectively, 


the Table suggests that, if the regulation had been in effect 


in earlier weeks, it would have eliminated a nigher percentage 


We do not, of course, share appellants' velief that because 
a marketing regulation and import restriction ‘may result in larger 
quantities of the foreign commodity being excluded, the regula- 
tion is therefore illegal. See supra, PP. 48-49, where we point 
out that this may well happen under the statute because Congress 
in Section 608e-1 required not that the volumes reduced be the 
same but that the standards be the same. 


On this basis, appellants then make the 


imported tometoes was, or would de, excluded during the time 


the regulation was in effect, and that therefore the regulation 


roach conveniently overlooks is the fact that 
ation has its effect prospectively. Unless the same 
tomatoes are shipped during the regulated period as 
the weeks preceding it, the percentage statistic 
is meaningless, if not deceiving. Where available supplies in 
fact decrease in the prospective period covered by the regula- 
the statistics will show a percentage excluded which is 


that actually taking place. Conversely, where more 


tomatoes are availad or the market after the regulation goes 


into effect, the percentage actually excluded will exceed 


36/ Tadle A (App. 185-187) takes the same approach, but in 
aadition the weekly statistics are cumulative up to that point 
of time in the year. Thus, the table shows what percentage 
would have been excluded had the regulation been in effect 

all year. 


37 / Marketing regulations which tighten up on shipments would 
normally be put into effect when there is a rising market. 
Therefore, to some extent, retrospective percentage volumes 
will always be inaccurate because the number of tomatoes avail- 
able in the week the percentage was computed will not be the 
same in succeeding weeks on a rising market. In 1969-70, the 
Crop Reporting Service reported that on April 18 there were 
more than one-third additional acres available for harvesting 
then than there had been a year before (App. 3). 
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In this case, the statistics reproduced in the addendum, 
p. 1b, show that Mexican tomatoes are in peak quantities during 
March and April, and decline at the end of April | and throughout 
May. For example, the figures for the 1966-1968 marketing sea- 
sons, when no import restrictions were in effect, show a high 3 
of 567 carlots on April 15 and a steady decline throughout the 
rest of April and May. In 1968-1969, tomato shipments declined 
every week from May 6 on, and that date's figures were well be- 
low those of early April. Over the past ten year period, the 
seasonal decline during the weeks in which this marketing regu- 
lation was in effect averaged 43 percent per year (App. 237). 
Therefore, in all probability, the shipments this year would 


na& have equalled those weeks to which the regulation was hypo- 


thetically applied, and the actual percentage reduced would be 


less than the 30 percent Table D shows. 

More importantly, the evidence is that Florida in 1970 
suffered severe crop damage in February and March (35 F.R. 37983 
35 F.R. 4SU6 ) 5 the table at Add. 2b shows that shipments in 
those months were only a third of those the aoe before. In 
each of the weeks to which Table D applies the marketing regu- 
lation, Florida shipments were about half their normal seasonal 
volume. Therefore, the percentage which would have been excluded 
in those weeks was low. But the bad weather led to replantings 
late in the season, with the result that Florida had far more 
tomatoes available during the weeks the regulation was in effect. 
Therefore, it is obvious that the percentage statistic calculated 
against weeks of low production would not at all accurately re- 
flect the amount of tomatoes actually excluded. 
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r applying retrospective figures prospectively appellants 


St appear as if the difference between the volumes restricted 


regulations was sudstantial. These statistics 


only provided a picture of relationships in 
the past. They did not accurately forecast 


Vid +s 


the future. 

(App. 236, affidavit of Donald S. Kuryloski). 
antly, appellants did not offer any other evidence 

to show what proportions of domestic and imported tomatoes 
were actually excluded while the regulation was in effect 
detween April 27 and June 8. Thus, they have not shown that 
2 Giseriminatory trade barrier existed, much less that this 
would de illegal under the statute. 
I Analysis of the appellants' trade barrier argument 


must begin with a consideration of the Congressional purpose 


behind enacting Section 608c, which is the heart of the Agri- 


cultural Marketing Agreement Act. The provisions for marketing 


be used "to raise producer prices”, by allowing handlers to 
"supplies far in excess of * * * effective consumer 
Sen. Rep. No. 1011, 74th Cong., lst Sess., pp. 3, ll. 
certainly the intent when the Florida Tomato Marketing 


Order was promulgated, for the decision indicated that "by re- 


ducing the quantity being marketed * * * growers! prices for 


tomatoes are thereby improved.” 20 F.R. 3762 (Emphasis 


supplied). 


To carry this purpose out, marketing orders may contain 


terms "limiting, or providing a method for Limiting the total 
quantity of any such commodity, or of any grade, size, or 
quality thereof." 7 U.S.C. 608e(6)(A). As this language in- 
dicates, the order may restrict the quantity reaching the mar- 
ket directly, as by applying a quota to the product, or the 
quantity may be linited by grade, size or quality standards. In 
this way, prices for the commodities -- responding to a decline 
in the supply -- may increase to the "parity" Limit provided 

in the statute. Thus, while marketing orders may at times be 
concerned only with eliminating inferior supplies, they are by 
no means -- contrary to appellants’ mrien <= limited to 
restrictions on "inferior low-grade, gmall-size and poor quality 


38/ 


The purpose behind the enactment of Section 608e-1 was to 


products." 


protect the integrity of the marketing order regulation, on 
the theory that unless imports were similarly controlled, the 
unrestricted importation of tomatoes would operate to nullify 


the supply and market demand equilibrium established by the 


38/ In the usual course, it will be the poor-quality product 
which a marketing regulation will seek to eliminate from the 
market. Such a product will naturally bring a lower return. 
But in light of the Act's purpose to increase farmer returns, 
nothing in the statute prohibits 4 restriction which permits 
smaller or lower grade commodities to remain on the market 
where they bring a higher return than other, presumably more 
desirable, grades or sizes. 


marketing order regulation. Section 608e-1 assured equality 
between domestic and imported commodities by requiring that 
the same grade, size, quality and maturity regulations be 
made applicable to both the domestic and imported commodity. 

By so doing, Congress of necessity recognized that in 
order to achieve @ reasonable supply-demand balance and increase 
prices, the sotal supply from both domestic production and 
foreign imports must be considered. Indeed, the Secretary could 
not carry out the statutory purpose to increase domestic farm 

. in designing an order to restrict the quantity of 
tomatoes reaching the domestic market -- he were required to 
ignore comletely the volume of imported tomatoes which can be 
expected to reach the market at the same time. Appellant's 
argument that the Secretary in issuing marketing regulations 
(weich must 2iso be applied to imports) may consider only the 
quality of tne product and not the quantity which would be 


py 2 given regulation, ignores the reality of the mar- 


30/ 


39 Appellants do not exp egulation designed 
Eo reduce the quantity of a commo g size or grade 
could vossi: r fit completely 
ignored the volume of impo 

case of tomatoes, Mexico suppl 

States! requirements, and compete with the 

from Florida to some degree in every market. 

driving down prices, giving consideration 

only will neither produce higher prices ( 

and importers penefit) nor will it lead to 

conditions.” 

Appellants have suggested an alternative plan for regulating 
tomato sales (App. 188-190). They have recommended that the Secre- 
tary impose grade restrictions limiting handling to U.S. # 1's, 
and size restrictions eliminating all 7 x 7's from the market. 

It should be pointed out that such a restriction would not further 
(continued on next page) 
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Testimony at the Congressional hearings which led to the 
enactment of Section 608e-1 in 1954 specifically indicated that 
a domestic marketing order for tomatoes which sought to balance 
supply and demand could not be effective unless imports were 
similarly restricted. There, in explaining his proposal which 
was enacted as Section 608e-1, L.L. Chander said: 

| 

[T]he same rules and regulations pertaining to 

size, grade, quality and maturity, shall apply 

to imports as are applied to domestic shipments. 

It is the only way in which our domestic indus- 

try can improve its situation * * *. | 
Hearings before the Committee on Agriculture and Forestry, U.S. 
Senate, 83rd Cong., 2d Sess., on S.- 3052, p. 1181. Since size 
and grade standards are, under marketing orders, used to reduce 
the quantities it is evident that Congress could not have in- 
tended that when they do so, they may not be applied to imports. 


The fact of the matter is that Section 608e-1 was designed 


to create what might be termed -- in the non-pejorative sense -- 


trade barriers, and these parriers are intended’ to protect 


American growers by keeping out excessive foreign production 


SS een anal 


39/ (continued from preceding page) 
e raising of domestic prices, since Florida handlers have 
found that a lower gra tomato returns a better 
price to them. See Exhibit PL-332, which illustrates this 
trend. Moreover, since Mexico allows the export only of U.S. 
#1's, and whenever prices decline, limits the shipment of 
7x T's (App. 53A), the restriction would hardly reduce the 
excess. Compare Table Cy De 194, showing that after January 
23 n07x7 tomatoes either green or vine ripe were imported 
from Mexico. 
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that does not comply with the minimum standards applied to 
the domestic commodity. In this case the fact that the mar- 
keting regulation imposed larger size standards on vine-ripe 


tomatoes does not show that the import restriction created a 


trade barrier. The record reveals that there was ample basis 


for subjecting the larger vine-ripe tomato to @ larger size 
standard (see our discussion, Supra, PP- 22-23). Even if this 
resulted in a larger number of imported tomatoes being with- 
held from the market (and we have pointed out that appellants' 
statistics do not show that it did), this would not render the 
regulation invalid. As the Fourth Circuit said in connection 
with @ milk marketing order: 

Absolute equality is not demanded to sustain 

the operation of the Order. If the Secretary 

cannot ‘produce complete equality * ** he 

fulfills his role when he makes a reasoned! 


Order. 


United States v. Mills, 315 F. 2d 828, 838 (1963). 


— 


2, The marketing regulation ig not rendered invalid by 
7 U.S.C. 624, which allows the President to impose either higher 
duties or quotas on imported commodities whenever such imports 
would "tend to render ineffective, or materially interfere with, 
any program or operation undertaken under this chapter ** *," 
7 U.S.C. 624(a). Thus, this section may not be invoked unless 
there is in effect a domestic marketing order for the commodity 
involved. By requiring 2 marketing order to be in effect before 


Section 624 could be utilized, Congress plainly intended that 
before the extreme sanctions of quota or increased tariffs would 
be applied, growers must have made an attempt to solve their 
marketing problems through self-regulation. | 

In 1954, Congress required that the Secretary extend the 
standards by which the domestic industry sought to regulate itself 
to imports of that product. Section 608e-1 thus required that 
when the domestic handler applied "grade, size, quality, or 
maturity" provisions to a domestic commodity -- in order to 
remove "glutted conditions" in part caused by @ heavy volume of 
imports -- they be applied to the imported commodity. This would 
naturally serve also to reduce the quantity imported by the amount 
of the foreign products previously shipped in the exempted category; 
Se objectives of the marketing order could not be 


obtained. 
| 


G07 congress did not ainciude in Section oove-1 authority to impose 
on imports whatever "quantity" limitations might be contained 
in domestic marketing orders. However, Congress certainly under- 
stood that the effect of applying grade and size restrictions 
would be to in fact limit the quantities of the imports. Otherwise, 
the provisions would be of no benefit to the domestic industry. 

| 
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Reading the provisions of Section 608c, 608e-1 and 624 
together, it is apparent that Congress intended that limitations 
on imported commodities which exactly paralleled those on domestic 
products must first be exhausted before the Secretary would 


Snstitute the fact finding and presidental proclamation of 


import quotas contained in Section 624. In reality,then, Section 


608e-1 and Section 624 both are designed to reduce the volume of 
imports, but in different ways. 

Obviously, Congress did not see the conflict between import 
restrictions under Section 608d-1 and import quotas under Section 
624 which appellants rely on to sustain their argument that the 
regulations are invalid (Brief, pp. 26-29). When Congress added 
potatoes to the commodities covered by Section 608e-1, Senator 
Smith reflected the Senate's understanding of the relationship 
between the two sections: 

Mrs. Smith of Maine. Mr. President, 
I do not believe this amendment needs explanation 


or comment for its purpose and its justifi- 
cation are clear on its face. It would 


authorize the Government to limit imports of 
Foret otatoes which interfere ith our own 
potato marketing and production activities. 


There is no reason why we should 
permit the importation of foreign potatoes 
which do not measure up to the same standards 
we establish for our domestic crops. 


The very spirit of this argument has 
been incorporated in the law, for section 22 of 
the Agricultural Adjustment Act of 1953 
authorizes the Government to limit imports of 
a foreign agricultural commodity which inter- 
feres with a domestic crop under the agriculture 
adjustment program. 


100 Cong. Rec. 13872 (August 10, 1954) (Emphasis added). Similarly, 
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1970, when the statute was further amended to include olives, 
raisins and prunes, testimony before the Subcommittee of the 
Committee on Agriculture indicated that Section 608e-1 authorizes 
steps restricting imports which are less severe than the sanctions 
of Section 624. See Hearings Before the Subcommittee on Domestic 
Marketing and Consumer Relations, Committee on Agriculture, 
August 24, 1970, p. 55. | 

Congress was, of course, free to include in | Section 608e-1 
whatever procedural rights it felt were necessary for importers 
subject to that Section. It chose to make the imposition of 
identical standards virtually “automatic” in that they apply 
"whenever a marketing order” is in effect. Apparently Congress 
felt that because the limitations that would occur in foreign 
imports from Section 608e-1 were less severe than a complete 
embargo or increased tariff under Section 62k, no such 
protections are necessary. In sum, the marketing regulations 
and import restrictions imposed upon imported tomatoes are not 
rendered invalid by Section 624. : 

3. Similarly unavailing is appellants' argument that the 
marketing regulations and import restrictions are invalid, because 


of an asserted inconsistency with Article XI of the General 


Agreement on Tariffs and Trade (GATT), 61 Stat. Part V, p- A-5 


(October 30, 1947). 
Appellants' arguments have recently been rejected by 
Congress in passing an amendment to Section 608e-1 which includes 
olives, raisins and prunes within the items entitled to protection 
“against competition by imported commodities" unless they met the 
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same standards applied to domestic products. During hearings 
on the legislation, which could have an effect on imported 
Spanish olives, the commercial counselor of the Spanish embassy 
wrote to the House Committee as follows: 


[The bill] would subject Spanish olive exports 

to the United States to United States 

agricultural marketing orders, @ particularly 

odius form of non-tariff barrier, pursuant to 

which the size, quality and quantity of olives which 
Spain could export to the United States would be 
controlled by United States producers * * *- 


The Spanish authorities are completely 
ané inalterably opposed to the adoption of such 
legislation by the Government of the United States. 
The adoption of either type of such legislation 
by the United States would constitute a serious 
violation of the solemn international obligations 
undertaken by the United States Government pursuant 
to the General Agreement on Tariff and Trade. 


Hearings Before the Subcommittee on Domestic Marketing and Consumer 


Relations, Committee on Agriculture, 9lst Cong., end Sess., p- 


A witness on behalf of a group of importers testified that 
the addition of these terms would violate GATT, and raised the 
same “parade ‘of horribles” cited by appellants at p. 31 of 
their brief. Id., Testimony of George V- Egge, p- 41. Then, 
the State Department wrote to the Committee expressing its oppo- 
sition to adding these items to Section 608e-1. State wrote: 

Extending the Federal marketing regulations 
to imports would be interprted by the affected 
supplying countries as establishing a non-tariff 
barrier in violation of our international 
commitments, and under the terms of the General 
Agreement on Tariffs and Trade they are likely 


to respond with measures of their own against 
products imported from the United States. 
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H.R. Rep. 1480, 91st Cong., 1st Sess., p. 18. Thus the arguments 
which appellants advance here -- that import restrictions which 
limit importations conflict with GATT -- were presented to 
Congress by a foreign government, an affected importer, and the 
State Department. | 

Congress was singularly unimpressed. The Market Promotion 
and Import Restrictions Act was enacted into law. PL 91-670, 


84 Stat. 2040. And it is plain by the legislative history that 


Congress does not feel that such restrictions are in violation 


of GATT. 

Appellants seem to suggest that GATT somehow overrides 
Section 608e-1, because they imply that import restrictions 
require the United States to seek approval from the GATT signatories. 
However, Congress provided in Section 608e-1 that its provisions 
apply “notwithstanding any other provision of law.” Section 608e-1 
was enacted in 1954, some seven years after GATT came into 
existence. Thus, that section would prevail over GATT even 


assuming that the SSSA, at issue here were in violation of 
1 


our committments under GATT. Tag v. Rogers, 267 F.2d 664, 105 
U.S. App. D.C. 387 (1959), certiorari denied, 362 U.S. 904 (1959). 


B. The Marketing Regulation And Import Restriction 
Were Properly Adopted i 


It is well settled that one questioning the validity of 


regulations has the burden of establishing their invalidity and 


@ Department of Agriculture is of the view t no suc 
tonflict exists. Article XI, 2b of GATT excludés "Import and 
export prohibitions or restrictions necessary to the application 
of standards or regulations for the classification, grading or 
marketing of commodities in international trade" from the requirements 
of Section 1. Under this exemption, import restrictions issued 
pursuant to Section 608e-1 are clearly excluded. 


7 


"this burden can be carried only by showing as a minimum that 


the regulations are inconsistent with the underlying statute * * ot 


United States ex rel Knauff v. Watkins, 173 F.2d 599, 603 


(C.A. 2, 1949), affirmed, 338 U.S. 537 (1950). The appellant must 
make the “invalidity so manifest that the court has no choice 

but to hold the Secretary exceeded his authority * * *."  Boske 
v. Comingore, 177 U.S. 459, 470 (1900). In this instance, 
appellants have totally failed to sustain that burden. 

1. The Agricultural Marketing Agreement Act does not provide 
in so many words for the issuance of regulations pursuant to 
marketing orders. But the statute does expressly authorize the 
Secretary to provide in marketing orders "methods for the 
limitation of the total quantity of [the regulated] commodity* * * 
transported.” 7 U.S.C. 608¢c(6)(A)- Appellants do not, as 
they cannot, point to anything in the terms or legislative 
history of Section 608c(6)(A) which possibly could be read as 
limiting to any extent the choice of "methods" available to 
the Secretary. And, in Section 966.52 of the tomato marketing 
order, the Secretary, exercising his authority under Section 
608c(6)(A), expressly chose as the appropriate method the issu- 
ance of regulations to effectuate the declared policy of the 
Act. The regulations here challenged were, of course, issued 
under that Section of the marketing order. 

The Secretary's interpretation of Section 608¢(6)(A) as 
permitting the use of regulations as the method of limiting the 
total quantity of the commodity handled is not only consistent 
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: is plainly 


reasonable. The Secretary is charged by the Act with the 


with the literal terms of the Act but, as well, 


responsibility of maintaining orderly marketing conditions 

for highly perishable food products whose availability fluctu- 
ates widely during the marketing season. If the Secretary were 
required to resort to the relatively slow amendment procedure 
to cope with rapidly changing circumstances, the result would 
often be precisely the chaotic marketing conditions which the 
Act was designed to prevent. It was undoubtedly considera- 
tions of this kind that prompted the Congress to leave it to 
the Secretary to select the appropriate method for prescribing 
shipment limitations found to be necessary to effectuate the 


policy of the statute. 


In this connection, it is to be noted that the Secretary's 
| 


interpretation of Section 608c(6)(A) is not of recent inception. 
Section 966.52 of this marketing order, providing for the 
issuance of implementing regulations, has now been in effect 


since 1954; and the Secretary has followed this procedure 


4o/ It must be noted that a period of many months is required 
© amend a marketing order, beginning with the notice of hear- 
ing, running through the hearing, the submission of briefs, the 

issuance and publication of a recommended decision, the sub- 
mission of exceptions, the issuance and publication of a final 
decision, the submission of a proposed marketing agreement to 
handlers, and the referendum of producers, all! of which are 
required to promulgate an amendment to an existing marketing 
order. Thus, the hearing notice for the 1969 Florida tomato 
order amendments was published June 14, 1969, and the order 
was issued December 4, 1969. 


under other marketing orders for over 30 years (App. 42). It 
is well settled, of course, that the long standing construction 
of a statute by the agency charged with its administration is 
entitled to great weight. United States v. Leslie Salt Co., 


350 U.S. 383 (1956); Norwegian Nitrogen Co. v. United States, 


288 U.S. 294 (1932). 

It is significant that the legislative history of the 
Aaministrative Procedure Act reflects that the rule-making 
provisions of that Act contained in 5 U.S.C. 553 were modified 
to accommodate the Secretary's need for, and practice of, issuing 
short-notice regulations implementing fruit and vegetable market- 
ing orders. In the hearings on the Administrative Procedure Act 

epresentatives of the Department of Agriculture raised con- 

siderations which were ultimately reflected in 5 U.S.C. 553. 
The representative testified that the imposition of the then 
proposed recuirements that regulations could be issued only 
after notice and hearing would have serious and detrimental 
effect on the administration and effectiveness of the Agri- 
cultural Marketing Agreement Act of 1937, insofar as the im- 
position of restrictions on the handling of commodities ‘in terms 
of grade and size were concerned, because of the necessity 
to impose such restrictions on very short notice: 

Under the Agricultural Marketing Agreement 

Act of 1937, the Secretary, after notice 

and hearing, as required by the said Act, 

enters into marketing agreements with, and 

issues marketing orders applicable to, 

handlers of certain agricultural commodities. 


Such agreements and orders provide (1) methods 
for the limitation of the quantity of the 
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commodity, or of any grade or size thereof, 
which may be marketed; (2) methods for 
allotting the quantity among handlers; (3) 
methods for disposing of surpluses; and (4) 
respect solely to milk, for fixing 
minimum prices to be paid to producers. 


In the administration of these marketing 
agreements and orders, and upon the basis 

of the recommendations made by the industry 
committees, which are established under the 
act and the marketing agreements and orders 

as agencies to administer such programs, the 
Secretary issues various types of supplemental 
orders, including weekly volume regulations and 
the allotments of handlers thereunder; grade 
and size regulations; regulations applicable 
to daily shipments; and loading and' shipping 


prohibitions. Some of these su lemental orders 
are effective only for few days or a week and 
it is frequently necess because! of a chi ed 
market ae tastion tO Snent or to terminate such 
an order prior to its date of termination. in 
order Shae these re ations may be efrective, 
ey mus e issued ve pro ly frequent. 
W. In a few hours after receipt of tne inaus~- 


try's recommendation which 1s predicated upon 
aaviy market data ...e«.” (emphasis Supplied. 


Hearings Before A Subcommittee of the Committee on the Judiciary, 
U.S. Senate, 77th Cong., lst Sess., Dp. 1506-7. Thus, Congress 
was not only aware of the Department's construction of Section 
608c(6)(A), but modified the bill to accomodate these practices. 
The Florida marketing regulations, and each of the amend- 

ments thereto, met all the requirements of 5 U.S.C. 553. When- 
ever time permitted, the regulation was preceded by a notice of 
proposed rulemaking (see e.g., App. 105-106, Items 3, 5 and 12). 
Otherwise, the statutory finding was made justifying omission 

of notice of rulemaking as authorized by 5 U.S.C. 533(b)(3)(B). 


(See e.g., Id., Items 11, 20, 21 and 23). Similarly, expedited 
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effective dates were justified by express findings in each case, 
as specifically authorized by 5 U.S.C. 553(d)(3). In particular, 
the regulation proposing the particular size limits was preceded 
by notice, an opportunity to file comments (appellants submitted 
a brief setting forth their position), and a final decision (1) 
setting forth the basis for the imposition and (2) responding 


to the points made by appellants (App. 29-35). 


2. Appellants suggest that, assuming the marketing regu- 
lations are valid, "then they are not binding on imports under 
Section 608e-1" (Brief, p- 37)- Im other words, appellants' 
theory is that only domestic shipment limitations imposed by 
the marketing order by 2 formal amendment thereto, can be the 
basis for the imposition of import restrictions. The falacy 
in this argument is that acceptance of appellants' contention 
would entirely frustrate the obvious purpose underlying 
Section 608e-1. It can be scarcely questioned that domestic 
tomato shipment limitations based upon such factors as size 
and grade (whether imposed by an implementing regulation or by 
an amendment to the marketing order itself) would be entirely 
ineffective if there were not 4 contemporaneous prohibition of 
the importation of non-conforming tomatoes. Stated otherwise, 
considering the purpose of Section 608e-1, there is no reason 
why Congress would have drawn a2 distinction between those domestic 
shipment limitations which are imposed by an implementing regu- 
lation and those which are imposed by an amendment to the mar- 
keting order. 
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This is particularly true in light of the fact that Congress 


had been fully appraised (supra, pp. 76-77 ) = prior to its 
passage of Section 608e-1 -- that the Secretary issued market- 
ing regulations without the necessity for complying with the 
more formal procedures specified for marketing orders and amend- 
ments. Congress knew that the "terms or conditions regulating 
the grade, size, quality, or maturity" contained in a marketing 
order -- which under Section 608e-1 lead to the same import 
restrictions -- would be contained not in the order adopted after 
notice and a hearing, but the marketing regulations which are 
made a part of the order following their imposition. Therefore, 
the regulation and import restrictions were properly adopted. 
Appellants claim that they were denied an opportunity to 
be heard prior to the promulgation of size restrictions * % x" 
(Brief, p. 43). The substance of this allegation is that the 
marketing regulations were not issued in accordance with Section 
608¢e(3), but as we have shown, that procedure is not required 
for marketing regulations. Moreover, the record reveals that 
appellants were given an opportunity to present their views to 
the Secretary prior to the imposition of the marketing regula- 
tions (35 F.R. 105), and that in response they filed a brief 
and a separate petition for an oral hearing (Exhibits PL-146, 
PL-147). | 


Cc. The Secretary Has Fulfilled His Responsi- 
bilities Under the Agricultural Marketing 


Agreement Act. 


The appellants’ contention that the Secretary has abdica- 


tea his responsibilities under the Agricultural Marketing Agree- 


ment Act is completely without foundation, either in the language 
of the statute or in the actions taken in connection with the 
imposition of the regulations challenged here. 

1. The Agricultural Marketing Agreement Act, as its terms 
and legislative history plainly indicate, was designed to per- 
mit "processors, associations of producers, and others engaged 
in the handling” of one of the specified agricultural commodities, 
to enter into voluntary "marketing agreements," and then to 
apply to the Secretary of Agriculture to issue marketing orders 
governing those commodities. The thrust of the Act is toward 
seif-regulation, and in light of this consideration, Congress 
plainly intended for the members of the industry to regulate 
themselves to the extent consistent with the statutory language. 

Accordingly, Section 608e(7)(C) gave the Secretary the 
authority to select "an agency or agencies” to administer the 
marketing order, and define "their powers and duties." As a 
recent Senate Report points out: "Ty the case of programs re- 
lating to other commodities, they are administered through what 
is known as an administrative committee of producers or producers 
and handlers. Nominations are made by producers and handlers 
but all members are appointed by the Secretary. The administra- 
tive committee is responsible for the operation of the program 
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under the general supervision of the Secretary of Agriculture. 


This involves recommending to the Secretary those types of 
regulation and the activities reauired under marketing orders 
to be used at any given time for the effectuation of the pur- 
poses of the act." Sen. Rep. No. 566, 87th cong. lst Sess., 
p. 39. : 
The powers and duties of the Committee are carefully 
spelled out in the marketing order, in 7 C.F.R. 966.22-353 see 
also Exhibit PL-203. Specifically, they are responsible for 
recommending “marketing regulations to the Secretary.” 7 C.F.R. 
966.35(g). In light of the statutory purpose of self-regulation, 
the Committee naturally plays 2 significant role in the adoption 
of regulations -- but the ultimate decision is the Secretary's. 
2. Appellants argue that the Committee's recommendations 
are:adopted "routinely" -- but the record does not support 
them. For example: (1) rather than "rubber stamp" the Committee's 
recomendations, the Secretary solicited opposing views whenever 
a grade or size restriction was to go into effect. This occurred 
both in 1963 when the first size restrictions were put into effect, 
and in 1970. Before imposing even minimal size requirements 
this year, the Secretary instituted rule-making procedures and 
gave appellants and others three weeks to submit their comments. 
Appellants did not submit any material. Then, prior to the 
issuance of the size restrictions challenged in this case, the 
Secretary gave notice of them and extended the time for response. 


Appellants filed a brief in support of their position; (2) the 
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Secretary has required the Committee to submit to him the 

minutes of all their meetings, Whenever @ size provision is 

recommended, the Secretary gets additional justification from 

the Committee (App. 46). The material supplied in response 
Sncludes 2 full explanation of the reasons 

behing the Committee's recommendation with supporting statistical 


tables; (3) the Secretary's decision implementing the 1970 size 


restrictions (App. 29-35) reflects consideration of the appellants' 


arguments. The decision also reflects the fact that prior to 
imposing this restriction the Secretary "delayed action on the 
Committee's recommendation to determine if the tomato supplies 
would be reduced sufficiently as a result of the restrictions 
imposed” by Mexico; (4) the Secretary has in fact disagreed with 
the Floride Tomato Committee's recommended size restrictions. 
During this past year the Committee recommended an increase to 
2 20/32 for vine-ripe tomatoes. The Secretary rejected this 
suggestion and imposed merely an earlier recommendation to 
which the Committee was opposed; (5) representatives of the 
Secretary have made it clear to the Florida Tomato Committee 
that while they naturally wish to cooperate 2s far a possible 
with the Committee, the Secretary's responsibilities require 
him to consider the public interest, including the interest 
of importers; (6) in fact, it 4s now the Department's policy 
as Assistant Secretary Lyng explained to the Florida Tomato 
Committee: 

that Committee recommendations which would have 

the effect of materially restricting imports 

would, of necessity, require consultation with 


agencies outside of the Department of Agriculture 
[prior to a decision]. 
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CONCLUSION 
For the foregoing reasons, the decision of the District 
Court should be affirmed. : 
Respectfully submitted, 


L. PATRICK GRAY, III, 
Assitant Attorney General, 


THOMAS A. FLANNERY, 
United States Attorney, 


ALAN S. ROSENTHAL, 
WILLIAM D. APPLER, 


Attorneys, 
Department of Justice 
Washington, D.C. BO530 . 


STATUTORY APPENDIX 


and 


ADDENDUM 


STATUTORY APPENDIX 


The Agricultural Marketing Agreement Act, 50 Stat. 246, 7 


U.S.C. 601 et seq., provides in relevant part: 
7 U.S.C. 601. Declaration of Conditions 


It is declarad that the disruption of the 
orderly exchange of commodities in interstate 
commerce impairs the purchasing power of farmers 
and destroys the value of agricultural assets 
which support the national credit structure and 
that these conditions affect transactions in 
agricultural commodities with a national public 
interest, and burden and obstruct the normal 
channels of interstate commerce. 


7 U.S.C. 602. Declaration of policy; ae 
It is declared to be the policy of Congress-- 


(1) _Through the exercise of the powers of con- 
ferred upon the Secretary of Agriculture 
under this chapter, to establish and 
maintain such orderly marketing conditions 
for agricultural commodities in interstate 
commerce as will establish, as the prices 
to farmers, varity prices * * *. 


To protect the interest of the consumer by 
(a) approaching the level of prices which 

it is declared to be the policy of Congress 
to establish in subsection (1) of this 
section by gradual correction of the current 
level at as rapid a rate as the Secretary of 
Agrigulture deems to be in the public interest 
and feasible in view of the current consump— 
tive demand in domestic and foreign markets, 
and (b) authorizing no action under this 
chapter which has for its purpose the main- 
tenance of prices to farmers above the level 
which it is declared to be the policy of 
Congress to establish in subsection (1) of 
this section. 


Through the exercise of the powers conferred 
upon the Secretary of Agriculture under this 
chapter, to establish and maintain such mini- 
mum standards of quality and maturity * * * 
for agricultural commotities!:* * * as will 
effectuate such orderly marketing of such 
agricultural commodities as will be in the 
public interest. 
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Through the exercise of the powers con- 
ferred upon the Secretary of Agriculture 
under this chapter, to establish and 
maintain such orderly marketing condi- 
tions for any agricultural commodity * * 
as will provide, in the interest of pro- 
ducers and consumers, an orderly flow of 
the supply thereof to market throughout 
its normal marketing season to avoid un- 
reasonable fluctuations in supplies and 
prices. 


Through the exercise of the power con= 
ferred upon the Secretary of Agriculture 
under this chapter, to continue for the 
remainder of any marketing season Or 
marketing year, sucb regulation pursuant 
to any order as will tend to avoid a dis- 

_ ruption of the orderly marketing of any 
commodity and be in the public interest, 
if the regulation of such commodity under 
such order has been initiated during such 

| marketing season or marketing year on the 
basis of its need to effectuate the policy 
of said sections. 


7 U.S.C. 608c. Orders regulating handling of 
commodity—--Issuance by Secretary 


Q@) The Secretary of Agriculture shall, sub- 
. ject to the provisions of this section, 
issue, and from time to time amend, Or- 
ders applicable to processors, associa-— 
tions of producers, and others engaged 
in the handling of any agricultural com 
modity or product 
subsection (2) of this section. 
persons are referred to in this chapter 
as “handlers.” Such orders shall regu- 
in the manner hereinafter in this 
ded, only such handling of 
such agricultural commodity, or product 
thereof, as is in the current of inter- 
state or foreign commerce, or which 
directly burdens, obstructs, or affects, 
interstate or foreign commerce in such 
commodity Or product thereof. 


Commodities 
to which 
applicable; * * * 


Orders issued pursuant to this section 
shall be applicable only to (A) ithe 
following agricultural commodities and 
the products thereof:* * * vegetables 

* * *, If the Secretary determines that 
the declared policy of this chapter will 
be better achieved thereby (i) the com- 
modities of the same general class and 
used wholly or in part for the same pur- 
poses may be combined and treated as a 
single commodity and (ii) the portion of 
an agricultural commodity devoted to or 
marketed for a particular use or combina- 
tion of uses, may be treated as a separate 
commodity. * * *. 


Notice and hearing 


Whenever the Secretary of Agriculture 

has reason to believe that the issuance 

of an order will tend to effectuate the 
declared policy of this chapter with 
respect to any commodity or product there- 
of specified in subsection (2) of this 
section, he shall give due notice of and 
an opportunity for a hearing upon a pro- 
posed order. 


Finding and 

issuance of order 
After such notice and opportunity for 
hearing, the Secretary of Agriculture 
shall issue an order if he finds, and 
sets forth in such order, upon the evi- 
dence introduced at such hearing * * * 
that the issuance of such order and all 
of the terms and conditions thereof will 
tend to effectuate the declared policy 
of this chapter with respect to! such 
commodity . 


[Terms and conditions of milk marketing orders] 


* * * i * 


(6) 


Other commodities; 
terms and conditions of orders 


iIn the case of the agricultural commodi- 
ities and the products thereof, other than 
'milk and its products, specified in sub- 


isection (2) of this section orders issued 
‘pursuant to this section shall contain 
‘one or more of the following terms and 
‘eonditions, and (except as provided in 
‘subsection (7) of this section), no 


others: 


'(A) Limiting, or providing methods for 


the limitation of, the total quantity 
of any such commodity or product, or 
of any grade, size, or quality there- 
of, produced during any specified 
period or periods, which may be mar- 
keted in or transported to any or all 
markets in the current of interstate 
or foreign commerce or SO a5 directly 
to burden, obstruct, or affect inter- 
state or foreign commerce in such com- 
modity or product thereof, during any 
specified period or periods by all 
handlers thereof. 


* & * * 


Terms common 
to all orders 


' Im the case of the agricultural commodities 

' and the products thereof specified in sub- 

| section (2) of this section orders shall con- 
| tain one or more of the following terms and 


conditions: 


* & a eB 


(C) Providing for the selection by the 
Secretary of Agriculture, or a 
method for the selection, of an 
agency or agencies and defining 
their powers and duties, which 
shall include only the powers: 


(4) To administer such order 
in accordance with its 
terms and provisions; 


To make rules and regulations 
to effectuate the terms and 
provisions of such order; 


Saye 


| 
(111) To receive, investigate, and 
report to the Secretary of 
Agriculture complaints of 
violations of such order; and 


(iv) To recommend to the Secretary 
of Agriculture amendments to 
such order. 


No person acting as a member of ; an agency 
established pursuant to this paragraph 
shall be deemed to be acting in an official 
capacity, within the meaning of section 
610(g) of this title, unless such person 
receives compensation for his personal 
services from funds of the United States. 
There shall be included in the member- 

ship of any agency selected to administer 

a marketing order applicable to grapefruit 

for canning or freezing one or more repre- 

sentatives of processors of the commodity 
specified in such order. 

(D) Incidental to, and not inconsistent 
with, the terms, and conditions 
specified in subsections (5)-(7) of 
this section and necessary to effectu- 
ate the other provisions of such order. 


* * * * 
Regional application | 
(11) (A) No order shall be issued under this 

section which is applicable to all 
production areas or marketing areas, 
or both, of any commodity or product 
thereof unless the Secretary finds 
that the issuance of several orders 
applicable to the respective regional 
production areas or regional marketing 
areas, or both, as the case may be, of 
the commodity or product would not ef- 
fectively carry out the eS policy 
of this chapter. 


Except in the case of milk ‘and its pro- 
ducts, orders issued under | ithis section 
shall be limited in their application to 
the smallest regional production areas 

or regional marketing areas, or both, 

as the case may be, which the Secretary 
finds practicable, consistently with car- 
rying out such declared policy. 
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All orders issued under this 
section which are applicable to 
the same commodity or product 
thereof shall, so far as practi- 
cable, prescribe such different 
terms, applicable to different 
production areas and marketing 
areas, as the Secretary finds 
necessary to give due recogni- 
tion to the differences in pro- 
duction and marketing of such 
commodity or product in such areas. 


* * * 


Petition by handler for 
modification of order or exemption; 


court review of ruling of Secretary 


(15)(A) Any handler subject to an order may 
file a written petition with the 

Secretary of Agriculture, stating 
that any such order or any provision 
of any such order or any obligation 
imposed in connection therewith is 
not in accordance with law and pray- 
ing for a modification thereof or to 
pe exempted therefrom. He shall there- 
upon be given an opportunity for a 
hearing upon such petition, in accord- 
ance with regulations made by the 
Secretary of Agriculture, with the 
approval of the President. After such 
hearing, the Secretary shall make a 
ruling upon the prayer of such petition 
which shall be final, if in accordance 
with law. 


The District Courts of the United 
States in any district in which such 
handler is an inhabitant, or has his 
principal place of business, are 
vested with jurisdiction in equity 
to review such ruling, provided a bill 
in equity for that purpose is filed 
within twenty days from the date of 
the entry of such ruling. ss es ¢ 

If the court determines that such 
ruling is not in accordance with law, 
it shall remand such proceedings to 
the Secretary with directions either 
(1) to make such ruling as the court 
shall determine to be in accordance 


= EAs 


with law, or (2) to take such further 
proceedings as, in its opinion, the 
law requires. The pendency of pro- 
ceedings instituted pursuant to this 
subsection (5) shall not impede, 
hinder, or delay the United States 

or the Secretary of Agriculture from 
obtaining relief pursuant to section 
608a(6) if this title. 


* *x 


Provisions applicable 
to amendments 


The provisions of this section and 
section 608d of this title ap- 
Plicable to orders shall be applica- 
ble to amendments to orders: Provided, 
That notice of a hearing upon a pro- 
posed amendment to any order issued 
pursuant to this section, given not 
less than three days prior to the 

date fixed for such hearing. shall 

be deemed due notice thereof. 


* * * * 
7 U.S.C. 608e-1. Import prohibitions on tomaties, 
avocados, limes, ets., rules and 


regulations 


Notwithstanding any other provision of law, 
whenever a marketing order issued by the Secretary 
of Agriculture pursuant to section 608c of this 
title contains any terms or conditions regulating 
the grade, size, quality, or maturity of tomatoes, 
avocados, mangoes, limes, grapefruit, green pep- 
pers, Irish potatoes, cucumbers, oranges, onions, 
walnuts, dates, or eggplants produced in the 
United States the importation into the United 
States of any such commodity, other than dates 
for processing, during the period of time such 
order is in effect shall be prohibited unless 
it complies with the grade, size, quality,and ma- 
turity provisions of such order or comparable 
restrictions promulgated hereunder: Provided, 
That this prohibition shall not apply to such 
commodities when shipped into continental 
United States from the Commonwealth of Puerto 
Rico or any Territory or possession of the 
United States where this chapter has force and 


- 7a - 


effect: Provided further, That whenever two or 
more such marketing orders regulating the same 
agricultural commodity produced in different 
areas of the United States are concurrently in 
effect, the importation into the United States 

of any such commodity. other than dates for 
processing, shall be prohibited unless it com- 
plies with the grade. size, quality, and ma- 
turity provisions of the order which, as de- 
termined by the Secretary of Agriculture, re- 
gulates the commodity produced in the area with 
which the imported commodity is in most direct 
competition. Such prohibition shall not become 
effective until after the giving of such notice 
as the Secretary of Agriculture determines 
reasonable, which shall not be less than three 
days. In determining the amount of notice that is 
reasonable in the case of tomatoes the Secretary 
shall give due consideration to the time required 
for their transportation and entry into the United 
States after vicking. Whenever the Secretary of 
Agriculture finds that the application of the 
restrictions under a marketing order to an in- 
ported commodity is not practicable vecause of 
variations in characteristics between the domestic 
and imported commodity he shall establish with 
respect to the imported commodity, other than 
dates for vrocessing, such grade, size. quality, 
and maturity restrictions by varieties, types, 

or other classifications as he finds will be 
equivalent or comparable to those imoosed upon 
the domestic commodity under such order. The 
Secretary of Agriculture may promulgate such 
rules and regubtions as he deems necessary, to 
carry out the ovrovisions of this section. Any 
person who violates any provision of this section 
or of any rule, regulation, or order promulgated 
hereunder shall be subject to a forfeiture in the 
amount prescribed in section 608a(5) of this title 
or, upon conviction, a penalty in the amount pre- 
scribed in section 608c(14) of this title, or to 
both such forfeiture and penalty. 
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In THE 


United States Comt of Appeals 


For tHe Districr or Cotumsia CiecvuiT 
No. 24,848 


Watrer Hotm & Company, et al., 
Appellants, 


Vv. 


Currrorp M. Harprx, et al., 
Appellees. 


ON APPEAL FROM AN ORDER AND JUDGMENT OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


On this appeal from a grant of summary judgment in 
their favor. the defendant Agriculture Department officials 
have filed a brief that attempts to avoid the merits of the 
controversy and to conceal their inability to respond effec- 
tively to appellants’ basic contentions by relying prin- 
cipally on the feeble argument that appellants lack stand- 
ing to challenge their actions. In this reply brief. we will 
respond to the contention that appellants lack standing to 
sue and show that, on the merits, the brief for the Agri- 
culture Department has virtually conceded that the Dis- 
trict Court’s judgment in its favor is in error and should 
be reversed. 


L 


Appellants Have Standing to Challenge the Contested 
Administrative Actions Which Adversely Affect Their 
Economic Interests. 


The Supreme Court’s decisions last term in Association 
of Data Processing Service Organization, Inc. v. Camp, 397 
U.S. 150 (1970), and Barlow v. Collins, 397 U.S. 159 (1970), 
clearly establish that appellants have the requisite standing 
to challenge the administrative actions in question, which, 
on the last oceasion they were taken, resulted in a loss of 
sales amounting to approximately $150,000 per day. This 
conclusion is definitively supported by the Fifth Cireuit’s 
recent holding in Harry H: Price & Sons, Inc. v. Hardin, 425 
F.2d 1137 (5th Cir. 1970), cert. denied, 39 U.S.L.W. 3313 
(January 19,1971). In that case, decided shortly after Data 
Processing and Barlow and relying heavily on them, the 
Fifth Cireuit Court of Appeals held that plaintiff, a re- 
packer of tomatoes grown in Mexico—who obtained to- 
matoes from importers and handlers of tomatoes grown 
in Mexico such as appellants—had standing to challenge 
the legality of actions taken under the Florida tomato 
marketing order promulgated under Section 8c of the Agri- 
cultural Marketing Agreements Act of 1937. Appellants, 
who import, purchase and sell tomatoes grown in Mexico 
and market them in the United States, are even more di- 
rectly affected by the tomato marketing order than the 
repacker who was held to have standing in the Price case. 


The brief for the Agriculture Department makes no at- 
tempt to distinguish Price v. Hardin, but simply states the 
belief that the decision is in error and advises this Court 
that the Solicitor General filed a petition for writ of certio- 
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rari in the Supreme Court (pp. 45-46). On Monday, Janu- 
ary 18, 1971, the Supreme Court denied this petition. 39 
U.S.L.W. 3313 (January 19, 1971). The result in Price, 
we submit, was mandated by the decisions in Data Process- 
ing and Barlow and squarely supports the proposition that 
appellants have standing to challenge the agency action 
here in dispute. 


In Data Processing, the Supreme Court established three 
criteria to determine the standing of a plaintiff to challenge 
agency action: 

1. “Whether the plaintiff alleges that the challenged 
action caused him injury in fact, economic or other- 
wise”; (397 U.S. at 152) 

2. “Whether the interest sought to be protected by 
the complainant is arguably within the sphere of in- 
terest to be protected or regulated by the statute or 
constitutional guarantee in question”; (397 U.S. at 153) 
and 

3. “Whether judicial review of the [administrative ac- 
tion] has been precluded.” (397 U.S. at 156) 


The brief for the Agriculture Department concedes that 
the first criterion is met in this case and cannot seriously 
contest the second. The Agriculture Department’s position 
is that any marketing restriction regulating the grade. size. 
quality or maturity of domestic tomatoes under Section Se 
is “automatically and mandatorily” applicable under Sec- 
tion Se-1 to imported tomatoes handled by appellants.’ 
Thus, if appellants are to be afforded any protection of 
their economic interests against unlawful agency action. 
they must have standing to challenge the validity of orders 


1 See defendant's memorandum in support of motions in the dis- 
trict court. filed September 23, 1970, p. 5. See also td. p. 28; 
(A 35). 
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under Section Se. For it is under this section that the 
eritieal determinations concerning the handling of tomatoes 
are made and the restrictions that become binding on ap- 
pellants are established. 


Since appellants’ interests are regulated by this Act and 
are protected by the Constitution from the arguably un- 
lawful application of the Act and from actions beyond the 
authority conferred by the Act, appellants have clearly 
satisfied the second requirement of the Supreme Court’s 
test. 


This conclusion is reinforced by a comparison of the facts 
of the instant case with those in Data Processing. In Data 
Processing, the Supreme Court held that sellers of data 
processing services had standing to challenge a ruling of 
the Comptroller of the Currency issued under the national 
banking laws, permitting national banks to provide such 
services. In that case, the plaintiffs were not subject to or 
regulated by the act in question, nor did they claim that the 
act had been unconstitutionally applied. Plaintiffs’ sole 
claim was that if the act had been correctly interpreted by 
the agency and applied to their competitors, they would not 
have suffered economic injury. For this reason, the Court 
held that plaintiffs were arguably within the zone of inter- 
ests protected by the statute. In the instant case, the Act 
in question directly regulates appellants’ business and its 
asserted misapplication has deprived them, and threatens 
to deprive them in the future, of approximately $150,000 a 
day in sales. Thus, we submit under the Supreme Court’s 
second criterion, it is even clearer here than in Data Proc- 
essing that appellants have standing to contest the admin- 
istrative action at issue. 


The Agriculture Department’s principal contention on 
standing is that the Agricultural Marketing Agreements 
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Act of 1937 affirmatively precludes judicial review by ap- 
pellants. The Agriculture Department concedes that there 
is a strong presumption in favor of judicial review of ad- 
ministrative action directly affecting the interests of pri- 
vate parties. See ¢.g. Abbott Laboratories v. Gardner, 387 
US. 136 (1967); Rusk v. Cort, 369 U.S. 367 (1962). How- 
ever, the government argues that Section Se(15)—which 
provides for judicial review of certain actions of the Agri- 
culture Department on the application of “handlers” as 
“handlers” is defined in Section Se(1)—overcomes this 
strong presumption and limits judicial review of actions 
under the tomato marketing order exclusively to handlers 
of Florida tomatoes. 


Nothing in the language of the statute supports this 
exclusivity argument,” and the Supreme Court’s decision in 
Stark v. Wickard, 321 U.S. 288 (1944), conclusively refutes 
this untenable construction of the Act. In that ease, the 
Court held that, independent of Section 8ce(15), non- 
handlers have standing to invoke the judicial process to 
challenge the legality of marketing orders which directly 
affect their economic interests. The Court unequivocally 
stated that Section 8c(15) is not the exclusive means to 
seek judicial relief, noting that “this Court has heretofore 
construed the Act to grant handlers judicial relief in addt- 
tion to the statutory review specifically provided by Sec- 
tion 8c(15).” 321 U.S. at 308. (Emphasis added.) The 
Court also observed that “the Act bears on its face the in- 
tent to submit many questions arising under its adminis- 
tration to judicial review.” Ibid. 


2 Indeed, the brief for the Agriculture Department admits this 
(p. 41) when it states “these provisions do not literally preclude 
suits by non-handlers challenging marketing orders or obligations 
imposed in connection with them.” 
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The Supreme Court has subsequently interpreted Stark 
v. Wickard to mean that, as to non-handlers, Section 8¢(15) 
is not the exclusive means of judicial review and that 
the Courts are to be presumed open to non-handlers to 
challenge the validity of marketing orders under the Act. 
In United States v. Ruzicka, 329 U.S. 287, 295 (1946), the 
Court stated: 


“We are dealing here solely with the rights of han- 
@lers. This is not Stark v. Wickard, 321 U.S. 288. In 
that case it was concluded that since Congress had pro- 
vided no administrative remedy for a producer to re- 
view the legality of an order against him, presumably 
the courts were not closed to him.” * 


See also Blair v. Freeman, 125 U.S. App. D.C. 207, 370 F.2d 
229 (1966). It is clear from the Stark decision that under 
the Act any party whose economic interests are directly 
regulated or adversely affected by an agricultural market- 
ing order has standing to challenge its legality in the fed- 
eral courts. 


Such a conclusion is consistent with what the Supreme 
Court recently affirmed as the “trend . . . toward enlarge- 
ment of the class of people who may protest administrative 
action.” Data Processing, supra, 397 U.S. at 154. This 
Court has, of course, been in the vanguard of that trend. 
See, ¢.g., Scanwell Laboratories, Inc. v. Thomas, 137 U.S. 
App. D.C. 371, 424 F.2d 859 (1970); Air Reduction Com- 
pany, Inc. v. Hickel, 137 U.S. App. D.C. 24, 420 F.2d 592 
(1969), and Curran v. ERE 136 U.S. App. D.C. 280, 420 


* Similarly, in Benson v. Schofield, 98 U.S. App. D. C. 424, 236 
F.2d 719 (1956), the Court expressly held that “so far as handlers 
are concerned” judicial review should be sought pursuant to Sec- 
tion 8¢(15) and recognized that under Stark v. Wickard, other 
“relief may be available” to non-handlers. 98 U.S. App. D.C. 
at 427, n.14, 236 F.2d at 722, n.14. 
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F.2d 122 (1969). These cases clearly establish the law in 
this Circuit that a business entity which is put at an eco- 
nomic disadvantage vis-a-vis its competitors as a result of 
allegedly unlawful administrative action has standing to 
challenge that administrative action in the courts of this 
Circuit. 


In sum, appellants’ standing to challenge the legality of 
the restrictions on the handling of tomatoes imposed under 
Sections 8c and 8e-1 of the Act is clearly established by 
the governing precedents of the Supreme Court and of this 
Cireuit and by an indistinguishable ruling by the Fifth 
Circuit Court of Appeals, which the Government sought 
but failed to have reversed. 


i. 
The Government Has Conceded That the Secretary 


Abdicated to a Private Economic Group the Most Criti- 
cal Decision in the Formulation of Restrictions Appli- 
cable to Its Competitors. 


Having disposed of the procedural smoke screen behind 
which the Department of Agriculture seeks to hide on this 
appeal, we submit that the weakness of the Department's 
position on the merits becomes manifest. For example, the 
Department has not even attempted to respond to appel- 
lants’ contention that the Secretary had no factual basis for 
determining the size differentials which should be included 
in restrictions on the handling of tomatoes. Thus, the 
Department concedes that the Secretary blindly followed 
the word of the private Florida tomato growers that the 
size restrictions—which favored the Florida growers at the 
expense of appellants—were justifiable. This, we submit, 
is patently unlawful. 
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The brief for the officials of the Agriculture Department 
repeatedly emphasizes that the disparity in minimum size 
restrictions on the handling of tomatoes—which, in essence, 
requires tomatoes imported from Mexico to be %4 inch 
larger than tomatoes shipped from Florida—is justified 
on the ground that they “equalize the burden” between 
purportedly different segments of the Florida industry “so 
that the percentages they withhold from the market will be 
approximately the same.” (Pp. 21, 31). The brief makes 
an elaborate attempt. however belated and unpersuasive, 
to establish that the “impact of the proposed regulation 
would be as nearly as possible equal for Florida vine ripe 
and mature green growers.” (P. 27). Throughout the 
brief, the recognition by the Agriculture Department is 
evident that it is possible to uphold the discriminatory size 
restrictions only if it can be shown that they served to 
“equalize the burden” between asserted different segments 
of the Florida tomato industry. 


Yet the brief ignores the concession of the Government 
below that officials of the Agriculture Department make no 
effort to find out the facts on this critical question when 
they are actually promulgating restrictions on tomatoes. 
In their brief, they offer no explanation in defense of this 
practice and entirely disregard the admission by their 
counsel in the district court that: 


“It is very difficult, like I said before, for the secretary 
to actually determine the extent of the equalization. 
He just can’t do it. He has to take the word of the 
Florida Tomato Committee.” (A 244a) (Emphasis 
supplied. )* 


*See also A 70-72 and A 78, where the Agriculture Department 
officials admit that they rely heavily on the Florida Tomato Com- 
mittee to determine that partic ular size distinctions are supported 
by the facts and that they have no data by which to review the 
Committee’s determination. 
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The full implications of the fact that the Secretary has 
abdicated to the Florida Tomato Committee the critical 
decision in the formulation of tomato restrictions become 
evident when it is considered that the restrictions were 
admittedly designed by the Florida Tomato Committee 
with the objective and purpose of impairing and curtail- 
ing appellants’ valuable businesses. (See, ¢.g., appellants’ 
main brief, pp. 12-13). The feeble response of the Agri- 
culture Department is that it has not been proved that the 
“sole purpose behind the regulation was to disadvantage 
Mexico.” (Appellees’ Brief, p. 59) (Emphasis supplied.). 


We submit, therefore, that the district court was clearly 
in error in granting judgment for the defendant Agricul- 
ture Department officials and on this point alone the judg- 
ment should be reversed and the case remanded for entry 
of judgment in favor of appellants. 


i. 


The Brief for the Agriculture Department Relies on 
Material, Contested Facts Which Were Not Litigated 
Below, Thereby Demonstrating That the District Court’s 
Granting of Summary Judgment in Its Favor Was in 
Error. 


Our main brief noted (pp. 59-61) the difficulty in dis- 
cerning what were the undisputed facts thought to be ma- 
terial by the district court in granting summary judgment 
for the defendant Agriculture Department officials. Appel- 
lees’ brief now makes it clear that judgment in their favor 
can be sustained only on the basis of certain asserted critical 
facts, which appellants vigorously dispute and which could 
be determined in favor of the defendant Agriculture De- 
partment officials only after trial. For this reason, the 
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district court’s granting of summary judgment in their 
favor should be reversed and the case remanded for a de- 
termination of the disputed factual issues. 


l. Asserted Lack of Harm to Appellants—The Agri- 
culture Department relies heavily on the asserted fact, 
that. contrary to the allegation in plaintiffs’ complaint 
(and we submit to the overwhelming weight of the record 
evidence), the challenged discriminatory size restrictions 
did not have an adverse effect on appellants’ business or 
the volume of imports from Mexico. (Appellees’ Brief, 
pp. 33, 51, 58-59, 61-71). 


The Agriculture Department employs this disputed fac- 
tual conclusion as a central prop in its argument that the 
challenged size restrictions did not in fact create a pro- 
tective trade barrier, exceeding the authorization of Sec- 
tions Se and §Se-1, and violating this nation’s international 


obligations embodied in the General Agreement on Tariffs 
and Trade (GATT). (See Appellees’ Brief, pp. 61-73). 


The asserted absence of such an adverse effect is also 
part of the Department’s statutory construction of Section 
8e-1 (id., pp. 47-51) and its constitutional position that the 
restrictions did not constitute a purposeful, intentional and 
invidious discrimination against appellants in violation of 
the Due Process Clause (id., pp. 57-59). 


We submit that the facts in the record establish beyond 
question that the discriminatory size restrictions had a 
devastating effect on appellants’ business. More impor- 
tantly, however, for present purposes is the fact that this 
issue was never determined by the district court, which 
incorrectly concluded, in granting judgment for defendants 
in the court below, that there were no disputes as to ma- 
terial facts. (A 265). There was no trial of this issue, 
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and there were no findings of fact on it. Since appellants 
dispute this fact and the appellees rely upon it to support 
the grant of summary judgment in their favor, it is clear 
that the judgment should be reversed and remanded for 
a resolution of the issue. 


We note that, in support of our position that the dis- 
criminatory size restriction did damage appellants, and 
damaged them severely, the record on this appeal shows 
the following: 


(a) Analyzing data from the records of the Agriculture 
Department, consultants with indisputable qualifications 
from Arthur D. Little, Inc., concluded that, when the dis- 
criminatory size restrictions last went into effect in April 
1970, they eliminated a disproportionate percentage of 
imports from Mexico as compared to shipments from 
Florida. (A 195-97). The data also show that throughout 


the year a greater percentage of imports from Mexico 
consisted of the colors and sizes eliminated by the chal- 
lenged restrictions than did the tomatoes shipped from 
Florida. (A 193-94). 


The Agriculture Department’s response to this clear 
demonstration of harm is the incredible argument (Ap- 
pellees’ Brief, pp. 61-64), which we submit borders the 
frivolous, that the level of imports before the restrictions 
became effective is not a fair measure of what the level 
of imports would have been, in the absence of restrictions, 
in the period immediately following the imposition of re- 
strictions. In other words, the Agriculture Department 
is arguing that what happened might have happened any- 
way, and it is on this untenable basis that the Agriculture 
Department asks the Court to conclude that there is no 
dispute concerning the adverse effect on appellants of the 
discriminatory size restrictions challenged in this case. 
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(b) The data also establish that when the restrictions 
went into effect, the market share of tomatoes comprised 
by imports from Mexico declined drastically while that 
comprised by shipments from Florida suddenly soared. 
(A 202-205, 261). 


The Agriculture Department makes a half-hearted effort 
(Appellees’ Brief. pp. 33, 58) to explain away this fact. 
Relying on data going back 10 years, the Agriculture 
Department says that there is usually a decline in imports 
from Mexico in late spring of each vear. (Ibid.). Thus, it is 
implied. there is no significance to the fact that, in the first 
four weeks after the restriction became effective on April 
27, 1970, the market share for imports declined from 70 
per cent to 24 per cent. (A 202-05, 261). The Agriculture 
Department’s argument, however, cannot be squared with 
the uncontradicted evidence that, in recent years, imports 


from Mexico have continued at high levels well beyond 
April 27 and, specifically, would have continued without 
significant diminution after the restrictions became effec- 
tive. (A 249-52). 


(ec) Inconsistently, the Department of Agriculture argues 
that the adverse effect which the restrictions had on appel- 
lants’ business could have been mitigated if appellants 
would have brought low-quality tomatoes into this country. 
(Appellees’ Brief, pp. 22 n. 16, 51). Whether such alleged 
mitigation is economically feasible is, of course, another 
disputed fact. The uncontested economic fact developed 
in the court below is that, due to certain costs and delays 
involved in importing tomatoes, including transportation, 
tariff and border crossing costs, it is not possible, even if 
it were desirable, for appellants to mitigate their losses, as 
the Agriculture Department suggests they should do, by 
flooding the market with low-quality tomatoes in permitted 
sizes. (A 220-22, 254-56). 


13 


We submit that, since judgment in favor of the Agricul- 
ture Department can be sustained only if it could be 
established as a fact that the discriminatory size restric- 
tions challenged in this action did not adversely affect 
appellants or create a protective trade barrier, the district 
court’s granting of summary judgment should be reversed. 


2. “Equalization of the Burden’”—It is also clear that 
the Agriculture Department’s effort to sustain the grant- 
ing of summary judgment in its favor depends on the 
disputed fact, asserted in the brief for the Agriculture 
Department, that the challenged size restrictions “equalize 
the burden” between asserted different segments of the 
Florida tomato industry. (Appellees’ Brief, pp. 21-27, 59). 
But this asserted fact, too, is contradicted by this record 
and is disputed by appellants. The Agriculture Depart- 
ment’s equalizing-the-burden theory turns upon the follow- 


ing factual assumptions, each of which is contested by 
appellants: 


(a) There are different “vine ripe” and “green” segments 
of the Florida industry. However, the uncontradicted 
evidence from members of the Florida Tomato Committee 
is that all Florida growers harvest both green and vine- 
ripe tomatoes, and every acre of Florida production 
involved both green and vine-ripe tomatoes.* (A 38, 4, 
97-98). In short, there is absolutely no present-day justifica- 
tion, whatever may have been the case 10 or 15 years ago 
(cf. A 97), for the proposition that there are recognizable 


5 An example is Harold E. Willis, last year’s Chairman of the 
Florida Tomato Committee’s Marketing Subcommittee, a “green” 
grower whose crop consisted of approximately 20 per cent vine-ripe 
tomatoes (A 98)—approximately the same percentage as the total 
percentage of such tomatoes throughout the State of Florida. See 
Appellees’ Brief, p. 23, n.17; defendants’ memorandum in support 
of motions in the district court, filed September 23, 1970, p. 48. 


14 


“green” and “vine-ripe” segments in the Florida tomato 
industry.’ Clearly, we submit, it cannot be said that this 
proposition is an undisputed material fact that is capable 
of sustaining the granting of summary judgment. 


(b) The equalizing-the-burden theory of discriminatory 
size restrictions also assumes that the particular size 
discrimination would equalize the burden because the size 
differential simply reflects a difference in size between 
“green” and “vine-ripe” tomatoes due to a longer period 
spent on the vine by “vine-ripes.” We do not know whether 
there are size differences between “green” and “vine-ripe” 
tomatoes, as the Agriculture Department argues. The 
Agriculture Department has presented no scientific support 
for the proposition that the particular size differential 
could be justified on this ground.’ Indeed, the objective 
evidence based on whether the burden is in fact “equalized” 


*In this connection, we note that the first time different size 
restrictions were applied under the 1955 Florida tomato marketing 
order to green tomatoes as opposed to all others was in the 1968-69 
winter season. (A 145).: The Department does not contend that 
there was any change in relative percentage of green and vine-ripe 
tomatoes grown in Florida in that year compared to the previous 
10 or 15 years. Significantly, what had changed prior to this 
sudden need to “equalize-the-burden” was the increased percentage 
of the market garnered by Mexican imports. (See A 58, 139-40, 
215). The conclusion is inescapable that it was in reaction to this 
competition rather than a need to accommodate two “segments” 
of the Florida marketing which led to the discriminatory size re- 
striction. (See appellants’ main brief herein, pp. 10-13). However 
hostile may be one asserted Florida industry “segment” to another, 
it is clear that the principal incentive of all Florida segments is 
to strike at imports from Mexico, which supply more than half of 
the market in the absence of restrictions. (A 203). 


7In a letter dated February 17, 1969 to Senator Spessard Hol- 
land, the Assistant General Counsel of the Agriculture Department 
conceded that there was “little if any directly related research to 
substantiate” the position of the Florida Tomato Committee that 
particular discriminatory size restrictions have been justified by 
different sizes in “green” and “vine-ripe” tomatoes. (A 109). 
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contradicts this purported fact because the size differential 
of the challenged restrictions does not in fact eliminate 
nearly the same percentage of Florida “green” tomatoes 
as it does of Florida non-green tomatoes. (A 185-87). 


In any event, the important point is that the discrimina- 
tory size restrictions do not differentiate between “green” 
tomatoes and those which stay on the vine longer until 
they turn pink. The restrictions differentiate only between 
“green” tomatoes and “all other” tomatoes—which include 
tomatoes that were picked while still green and have become 
pink after they are picked but before inspection. 


Again, therefore, there is no basis for a determination 
that there is no dispute as to the facts deemed material 
by the defendant Agriculture Department officials as an 
essential part of their argument to sustain the district 
court’s granting of summary judgment. The judgment of 
the District Court granting summary judgment in their 
favor should therefore be reversed. 


Iv. 


The Agriculture Department Has Totally Failed to 
Refute Appellants’ Argument That the Secretary of Agri- 
cuhure’s Import Restrictions Created a Protective Trade 
Barrier in Excess of His Statutory Authority. 


A. The Agricultural Department Attempts to Confuse 
Restrictions Designed to Regulate the Quality of 
Imports With Those Designed Solely to Reduce the 
Quantity of Imports. 

Appellees argue that “the object of Section 608e-1 is not 
to imsure equal percentage withholding” as between do- 
mestic tomatoes and import tomatoes. (Appellees’ Brief, 
p. 48; see td., pp. 14, 48-49). They assert that the statute 
simply requires the same standard to be applied to domestic 
production and imports, and that the percentage of imports 


excluded by this standard will depend on the volume being 
shipped in the excluded category. 


We, of course, made it quite clear in our initial brief 
that restrictions designed to regulate the quality of agri- 
cultural products reaching the U.S. market need not have 
@ proportionate effect on domestic production and imports: 
if, as the Agriculture Department suggests, a large portion 
of imports, for example, is of low quality when only a 
small proportion of domestic products is of low quality, 
then such a quality restriction would obviously have a 
disproportionately adverse effect on imports. But this 
would be quite proper under the statute, it would be in 
the interest of American consumers, and it would not con- 
flict with this nation’s international commitments. It is 
only when the Agriculture Department’s restrictions are 
designed—as the Agriculture Department has conceded is 
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the case here—solely to reduce the quantity of tomatoes 
reaching the market, that a restriction which reduces im- 
ports more than it reduces sales of domestic products goes 
beyond the Secretary’s statutory authority. 


Restrictions designed to reduce the quantity of tomatoes 
reaching the U.S. market can properly be imposed on do- 
mestic products, but cannot be imposed on imports under 
Section 8e-1 because: 


—The word “quantity” was intentionally omitted from 
Section Se-1 even though it is present in Section 8c. 


coupes Brief, p. 24). 


me areeac time it adopted Section 8e-1, Congress 
rejected a provision proposed by the same sponsor 
which was explicitly designed to authorize the Secre- 
tary to impose quantitative restrictions on imports. 
(Id., p. 24). 


—The Agriculture Department and defendant Hed- 
lund have historically interpreted Section Se-1 im- 
port regulations as applicable only where restric- 
tions are designed to regulate the quality of prod- 
ucts reaching the U.S. market. (Jd., p. 25). 


—Applying to imports under Section Se-1 restrictions 
designed solely to reduce the quantity of products 
reaching the U.S. market would be inconsistent with 
the local self-help nature of Section Se (7d., p. 23), 
would circumvent Section 22 of the Agricultural 
Adjustment Act (id., pp. 26-29), and would clearly 
conflict with U.S. commitments under Article XI of 
the General Agreement on Tariffs and Trade. (Id., 
pp. 29-33). 


In short, when domestic restrictions are designed to re- 
duce quantity, our position is that (a) they cannot be ap- 
plied to imports at all, but that the Secretary can initiate 
action under Section 22 of the Agricultural Adjustment 
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Act, or (b) alternatively, they cannot in any event be ap- 
plied to reduce imports in a greater proportion than they 
reduce domestic production.” 


B. The Agriculture Department Never Adequately 
Explains How the Restrictions in Question Can 
Be Applied to Imports Without Improperly Cir- 
cumventing Section 22 of the Agricultural Ad- 
justment Act. 


Appellees appear to be saying that when the Secretary of 
Agriculture, on the recommendation of a local group of 
producers, decides to adopt restrictions of the sort involved 
in the present case, designed to reduce the quantity of 
tomatoes reaching the market, he may impose such 
restrictions both on products from the domestic producers 
recommending the restrictions and on imports. (Appellees’ 
Brief, pp. 69-71). Only then, according to the appellees, 
would the Secretary proceed to invoke Section 22. 


® We have not made the argument, as appellees contend (Appel- 
lees’ Brief, p. 66), that. the Secretary “may consider only the 
quality of the product and not the quantity which would be reduced 
by a given regulation ...” The Secretary can, of course, “design 
the order” with imports in mind. He can apply such order to 
production from the regional production area that has recom- 
mended it and consented to it. However, when he finds that a 
reduction in the quantity of imports is also necesesary to achieve 
the effect on price which he desires, he must then follow the pro- 
cedures carefully and explicitly set out by Congress originally in 
the same 1935 statute as that in which Section 8¢ was originally 
contained—i.c., Section 22 of the Agricultural Adjustment Act. 
The whole purpose of Section 22 was to permit the Secretary of 
Agriculture to seek restrictions on the quantity of imports, but 
only pursuant to the hearing and Presidential decision-making 
procedures carefully set out therein. 

Our position is that the Secretary cannot use the narrow and 
specialized power given him under the self-help program in Sec- 
tion 8¢ to restrict the quantity of imports, for the benefit of 
domestic producers, while blinding himself to the procedures and 
standards for restricting imports established by Section 22 and 
GATT as part of the nation’s over-all foreign trade program. 
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The fallacy in this, of course, is that: 


(a) at that point there is no longer any reason to 
proceed under Section 22, because quantitative 
restrictions on imports have already been imposed ; 
and 


the damage to the U.S. foreign trade program and 
foreign relations, which Section 22 is designed to 
avoid, would already have been done. The useless 
procedure suggested by appellees in their brief 
would still circumvent the carefully drawn pro- 
eedures of Section 22, which are designed to deal 
with the highly sensitive questions of foreign 
relations. 


C. The Agriculture Department’s Arguments That Its 
Interpretation of Section 8e-1 Is in Harmony With 
GATT Are Likewise Lacking in Merit. 


In our main brief (pp. 29-33, 29a-30a), we noted that 
restrictions designed to reduce the quantity of agricul- 
tural imports are prohibited by Article XI of GATT except 
where the restrictions reduce imports in the same propor- 
tion as the sale of domestic products. Our argument is not. 
as misstated in the Agriculture Department’s brief (p. 73). 
“that import restrictions which limit importations conflict 
with GATT.” 


We do not argue that any restriction on imports imposed 
under Section Se-1 would be a violation of GATT.’ It 
would seem, for example, that a domestic marketing order 
adopted clearly for the purpose of preventing low-quality 
or off-grade products from reaching the market could be 
applied to imports under Section Se-1 consistently with 
GATT. It is only the Seeretary’s interpretation of Section 


Jt is only this broad assertion that was argued to a Congres- 
sional committee in connection with the Spanish olives situation 
described in Appellees’ brief, pp. 71-72. 
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Sel, allowing him to impose restrictions on imports of 
first quality products designed solely to reduce the quantity 
of imports, that creates a conflict with GATT. 


The Agriculture Department also misstates our argu- 
ment by saying that we suggest “that GATT somehow 
overrides Section 60Se-1.” (Appellees’ brief, p. 73). That 
is not our argument. Our argument is that Section Se-1 
should not be construed as authorizing action by Agricul- 
ture Department officials inconsistent with GATT, which 
is the foundation of United States foreign trade policy. 
On the only occasion when Congress did authorize the crea- 
tion, under Section 22, of agricultural import barriers 
which would be inconsistent with GATT, the question was 
carefully discussed in Congress, Congress explicitly stated 
that it intended Section 22 to be applied despite the 
requirements of GATT, and the Executive Branch promptly 
took the necessary steps to obtain the consent (on certain 
specified conditions) of the other GATT contracting par- 
ties to the use of Section 22. 


For obvious reasons of sound government, the courts 
have traditionally been careful not to construe statutes in 
a way which brings them into conflict with international 
agreements. As stated by the Supreme Court in Cook v. 
United States, 288 U.S. 102, 120 (1933) : 


“A treaty will not be deemed to have been abro- 
gated or modified by a later statute unless such 
purpose on the part of Congress has been clearly 
expressed.” ” 


See McCulloch v. Sociedad Nacional de Marineros de Hon- 
duras, 272 U.S. 10, 21 (1963) ; Clark v. Allen, 331 U.S. 503 (1947) ; 
Pacific Seafarers, Inc. v. Pacific Far East Lines, Inc., 121 U.S. 
App. D.C. 226, 404 F.2d 804 (1968), cert. denied, 393 U.S, 1093 
(1969) ; Itzcovitz v. Selective Service Local Bd. No. 6, 301 F. Supp. 
168 (S.D.N.Y. 1969). 
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Congress expressed no such purpose in connection with 
Section 8e-1, and indeed by rejecting the proposed provi- 
sion which would specifically have authorized quantitative 
restrictions contrary to GATT, and by leaving the word 
“quantity” out of Section 8e-1 even though it appears in 
Section 8c, Congress has indicated an effort to avoid such 
conflict. 


It is revealing to note that at the very time when the 
disputed restrictions were under consideration in the 
Spring of 1970, the Department of Agriculture also had 
before it a petition for investigation of the need for tomato 
import restrictions under Section 22. (See A 5462). How- 
ever, the defendants did not want to put up with a Tariff 
Commission hearing and leave the decision on import re- 
strictions to the President; instead they imposed import re- 
strictions under Section Se-1 and then rejected the petition 
under Section 22 on the ground that the Section Se-1 
restrictions made Section 22 action unnecessary ! 


In light of (i) the limited “self-help” nature of the pro- 
gram established in Section Se, (ii) the clear-cut authority 
and procedures established in Section 22, and (iii) the ex- 
press limitations contained in Article XI of GATT, Section 
8e-1 cannot properly be interpreted in the fashion the de- 
fendants, for their own convenience, have chosen. 
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Vv. 


The Agriculture Department Has Offered No Rational 
Explanation for Its Contention That Notwithstanding 
the Unequivocal Language of Section 8e-1 Restrictions 
Contained in “Regulations” Are Binding on Imports. 


The Agriculture Department continues to maintain that 
under Section Se(3) notice or hearing is not required in 
the issuance of restrictions on the handling of tomatoes 
because they are promulgated as “regulations” and not as 
“orders”* But the Agriculture Department still has no 
rational or adequate explanation for its contention that 
these “regulations” are binding on imports under Section 
Se-1. which is unequivocally clear that only restrictions 
contained in “orders” are binding on imports.” 


The Agriculture Department cites no statutory language 
or case law to support its position that restrictions con- 
tained in “regulations” are binding on imports. It says 
only that domestic limitations would be “entirely ineffective 
if there were not a contemporaneous prohibition of the 


! The appellees suggest that the absence of a hearing has not 
prejudiced appellants, since representatives were allowed to attend 
meetings of the Florida Tomato Committee and express their 
viewpoint. (Appellees’ Brief, p. 20). 

The response which appellants received to their suggestions is 
indicative of consideration given to their views. For example, 
after an attorney for plaintiff presented an appeal to the Com- 
mittee urging rejection of the discriminatory restrictions, he 
received the following reply: “We don’t give a good God-Damn 
what you think (strong audience applause).” (See Ex. PL-139, p. 5, 
attached to transcript of deposition of John Peters, filed July 30, 
1970.) 


12 Section 8e-1 provides a prohibition on importation of agricul- 
tural commodities “unless it complies with the grade, size, quality 
and maturity provisions of such order”. There is no mention of 
“regulations” in Section 8e-1. 
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importation of non-conforming tomatoes.” (Appellees’ 
Brief, p. 78). Whether or not this is so, it does nothing 
to explain why the restrictions cannot be adopted in the 
form of orders or formal amendments thereto—with the 
attendant procedural safeguards prescribed by Section 
8c(3)—which would then clearly be applicable to imports 
under Section 8e-1. 


The Department attempts to buttress its non sequitur by 
asserting that, prior to the enactment of Section 8e-1, Con- 
gress had been advised that the Secretary of Agriculture 
frequently issued regulations containing commodity re- 
strictions and therefore Congress “knew” that restrictions 
on grade, size, quality or maturity would be in “regula- 
tions” and not in “orders”. To prove that Congress “knew” 
this in 1954, when it enacted Section 8e-1, the Agriculture 
Department relies on testimony given nine years earlier 
to a subcommittee of the Senate Judiciary Committee con- 
cerned with the Administrative Procedure Act and not 
concerned in the least with agricultural programs. (Appel- 
lees’ Brief, pp. 76-77). Indeed, if Congress “knew” in 1954 
that substantive restrictions on the handling of agricul- 
tural commodities were contained in “regulations” as well 
as in “orders” and meant that all such substantive restric- 
tions should be applied to imports, it would have included 
the term “regulations” as well as “orders” in Section Se-1. 


Appellants’ position remains that the size restrictions 
are either “orders” or they are “regulations”. If they are 
“orders”, they must be preceded by notice and hearing as 
required by Section 8c(3) and Section Se(4). If they are 
“regulations” and not “orders”, then they cannot be made 
binding on imports under the plain language of Section Se-1. 


—— 
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Finally, we note that the Government’s elaborate ex- 
planation of the statute and the justification for it contains 
the suggestion that if appellants prevail on this appeal, the 
purposes of the Agricultural Marketing Agreements Act of 
1937 will be frustrated and its effective operation impaired. 
That is not the case. In fact, as our arguments make clear, 
we are simply trying to assure that the Secretary will 
apply the Act pursuant to its carefully delineated pro- 
cedures and in conformity with its substantive policies. 


CONCLUSION 


In light of the foregoing and the facts and arguments 
presented in our original brief, appellants respectfully 
request that the judgment of the District Court be reversed 
and the relief prayed for in our original brief be granted. 
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